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Coart of Appeals of the District of Colombia. 


No. 3195. 


Mary M. Harrison, Appellant, 
vs. 

The Washington Loan and Trust Company, Trustee. 


a Supreme Court of the District of Columbia. 

In Equity. No. 35056. 

Mary M. Harrison, Plaintiff, 
vs. 

iiiE Washington Loan and Trust Company, a Corporation 
rastee; Mrs. Robert IT. Arnott, and Robert IT. Ari?ott Her 
Husband; Mrs. John C. Marin, and John C. Marin Her’ Hus¬ 
band, and Charles Bittinger, Defendants. 

United States of America, 

District of Columbia, ss: 

CohJbilTThW U V a U n 1 t, '° K,, l ,ron,e Court of the District of 
Columbia, at the City of W ashington, m said District, at the times 

th !-, < r l l owlng ' ,a l ,ers were filed and proceed- 
ings Had, in the above entitled cause, to wit: r 

1 Original Bill. 

Filed January 4, 1918. 

In the Supreme Court of the District of Columbia, Holding an 

Equity Court. 

Equity. No. 35056. Docket No. — 

Mary M. Harrison, Plaintiff, 
vs. 

The Washington Loan and Trust Company, a Corporation 
trustee; Mrs* Robert H. Arnott, and Robert II. Arnett Her 
Husband; Mrs. John C. Marin, and John C. Marin, Her Hus¬ 
band, and Charles Bittinger, Defendants. ^ 

To the Supreme Court of the District of Columbia: 

Plaintiff states as follows: 

1- T lli3195a ff ’ Mar> M ' P arrison ’ forrncrl y Mary Jasper Mun- 
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son, is a citizen of the State of Virginia and brings this suit in her 
own right, as the present sole life beneficiary of the estate of her 
uncle Edmund C. Bittinger, late a chaplain in the U. S. Navy; 

2. That the defendant, the Washington Ix>an and Trust Company 
is a corporation, having its principal place of business in the District 
of Columbia, and is sued as substituted trustee, of the estate of Ed¬ 
mund C. Bittinger, of the City of Philadelphia, State of Pennsyl¬ 
vania, who died in said City on the 2nd day of August, A. D. 1889; 
all the other defendants are sued in their own right in respect to cer¬ 
tain trusts declared by the la*t will and testament of said Edmund 
C. Bittinger, hereinafter more fully set forth in detail. Mrs. 

2 Robert H. Arnott, formerly Miss Jennie Bittinger, and Rob¬ 
ert H. Arnott, her husband, are residents of Indian Creek, 

Greenville, Monroe County, West Virginia; Mrs. John C. Marin, 
formerly Mrs. Dr. Charles Bittinger, and John C. Marin, her hus¬ 
band are residents of the city of New York, State of New York, and 
Charles Bittinger, is a resident of Duxbury. State of Massachusetts; 

8. That this Honorable Court on the 19th dav of March, A. I). 
1897, in Equity Cause No. 18058, by its decree substituted the said 
defendant corporation as trustee of the estate of the said Edmund 
C. Bittinger. That said decree was made on the petition of Ben¬ 
jamin F. Bittinger, executor and trustee, under the last will and 
testament of said Edmund C. Bittinger, a certified copy of which will 
is filed of record in said cause; to which certified copy reference is 
prayed. 

4. That the trust provisions of said will provided inter alia; as 
follows: 

‘‘And as respects the Memphis Bonds now in possession of Farm¬ 
ers’ & Mechanics’ National Bank, 427 Chestnut Street, Philadelphia, 
and all the rest, residue, and remainder of my estate, real and per¬ 
sonal, except the specific articles hereinafter mentioned. I give, devise 
and bequeath the same unto my Executors hereinafter named to be 
held by them in trust to pay (he nett income thereof unto my said 
sister, Mrs. Margaret B. Jacobs, for and during the term of her 
natural life. She will thus receive at least the amount 1 have with 
so much pleasure given her from year to year. At her death I direct 
the nett income of my said residuary estate and the Memphis Bonds 
to be paid to mv sister, Mrs. Daniel O. Munson, and her 

3 daughter, Miss Mary Jasper Munson, during their natural 
lives and the life of the survivor of them, and, at their de^th 

I direct the principal of my said residuary estate and the Memphis 
Bonds to be divided equally amongst my brother and sister, Rev. 
M. H. Bittinger and Mrs. M. H. Bittinger and their two daughters, 
Miss Helen and Miss Jennie Bittinger, or to such of them as may 
then be living, share and share alike, their heirs and assigns for¬ 
ever.” * * * 

“I desire my Executors to permit the Farmers’ and Mechanics’ 
National Bank to collect the interest on the Memphis Bonds from 
year to year and remit it to them from time to time and in this my 
Executors will find it profitable to consult always my young friend 
Howard Weir Lewis in said Bank, who resides at 1928 Spruce Street, 
Philadelphia, for I have unbounded confidence in him and wish 
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him long life and prosperity. All the money that I have may be 
found in the said Farmers’ and Mechanics’ National Bank anti in 
the Guarantee Trust and Safe Deposit Company, and I direct my 
Executors to invest it in good and legal securities and pay over the 
nett income as aforesaid. Should the Memphis Bonds be paid off, 
the money received therefor is also to be invested in good and legal 
securities and the nett income appropriated as hereinbefore directed.” 

That a codicil to said will dated the 16th day of March, A. D. 
1888, modified said trust provisions; as follows: 

“And whereas in my said Will 1 have given the principal 

4 of my said residuary Estate including certain Memphis 
Bonds held in trust by my Executors, to the said Rev. M. H. 

Bittinger and Mrs. M. H. Bittinger and their two daughters, upon 
the death of certain beneficiaries for life, now I do hereby declare 
null and void the said devise and bequest of the principal, and in 
lieu and stead thereof, do direct as follows: 

Upon the death of my sister, Mrs. Margaret B. Jacobs and my 
sister, Mrs. I). O. Munson, and her daughter Miss Mary Jaspen Mun¬ 
son, I direct the nett income of my said estate called my residuary 
estate including the said Memphis Bonds to be paid by my Executors 
to mv said brother Rev. M. II. Bittinger and Mrs. M. H. Bittinger 
and their two daughters Miss Helen and Miss .Jennie Bittinger, dur¬ 
ing their joint lives and the life of the survivor of them, and upon 
the death of the survivor, l give devise and bequeath the principal 
of my said residuary Estate including the Memphis Bonds, to the 
widow of Dr. Charles Bittinger and to her son Charles, or to such of 
them as may be living, their—her or his heirs and assigns forever.” 

5. The plaintiff further states that said Margaret B. Jacobs was 
the first life beneficiary of said estate, that she died in Virginia, on 
the 30th day of April A. D. 1914, upon which date your petitioner 
became the life beneficiary of said estate; that the said Mrs. D. 0. 
Munson, and Rev. M. Henry Bittinger and Mrs. M. Henry Bittinger 
and their daughter Helen Bittinger have died since the execution of 
said will; that said Miss Jennie Bittinger is now Mrs. Robert H. 
Arnott; and that Mrs. Doctor Charles Bittinger is now Mrs. 

5 John C. Marin. 

6. The plaintiff further states upon information and be¬ 
lief that the said decree of this Honorable Court substituting said 
defendant corporation trustee as aforesaid is void for the following 
reasons: namely: 

(a) That the said testator Edmund C. Bittinger was domiciled in 
law and in fact on the date of his death in the City and County of 
Philadelphia, State of Pennsylvania; 

( b) That the said testator made and published his last will and 
testament, dated the 15th day of March, A. D. 1888 in the City of 
Philadalphia, State of Pennsylvania, and a codicil thereto dated the 
16th day of March, A. D. 1888, in said City and State, that after his 
decease said will was duly proved and registered at Philadelphia, and 
letters testamentary were granted bv the Register of Wills of Phila¬ 
delphia County, to Benjamin F. Bittinger; 

(c) That said Orphans’ Court of Philadelphia on the 2nd day of 
May, A.. D. 1892 ordered and decreed that said Benjamin F. Bittin- 
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ger was to hold the assets of said estate in trust under said will and 
was to invest, pay and distribute same as awarded by said decree; 

(d) That full faith and credit shall he given in each 8tate to the 
Public Acts, Records and judicial proceedings in every other State; 

( e ) That no original or ancillary probate proceedings were had 
in the District of Columbia, on said estate; 

(/) hat the beneficiaries of said will were not domiciled 
6 in the District of Columbia, nor resident therein; except 
Isabella Bittinger now Mrs. John C. Marin, and vour plain¬ 
tiff ; 

(9) That the assets of said estate were not within the District of 
Columbia; 

(//) i hat the said Benjamin F. Bittinger as trustee under the 
decree of said Orphans Court of Philadelphia had not made anv 
report or accounting as such trustee to said Orphans’ Court and had 
not been discharged as such trustee by sai< I Orpl ians' Court of Phila¬ 
delphia; and by the records of said Orphans’ Court nothing appears 
to show that the said Benjamin F. Bittinger is not now the said 
trustee of said estate; 

0) I hat the said will specifically directed that the executors 
named therein should invest the funds of his said (‘state 111 good and 
legal securities and in so doing consult alwavs Howard \V. Lewis of 
the Farmers and Mechanics National Bank of Philadelphiar—who 
was then and has ever since been an officer of said bank and who is 
now President of said bank—whereas the said decree sulistituting the 
defendant as trustee enlarges the testator’s specific direction as to the 
investment of the estate in that it decreed that “the said Washington 
Loan and 1 rust Company is authorized, empowered and directed to 
keep said trust funds invested in such securities as said trustee shall 
in its wisdom think wise and proper and pay the income therefrom 
to the beneficiaries mentioned in said last will and testament”; 

( j) That the plaintiff consented that a trustee should lx 4 substi¬ 
tuted in the place of Benjamin F. Bittinger, but plaintiff did not 
and could not oust the Orphans’ Court of Philadelphia, of its 
1 , jurisdiction in the said estate and confer it upon the Supreme 
Court of the District of Columbia; 

(A - ) 1 hat your petitioner did not consent to said decree substi¬ 
tuting said defendant corporation as trustee and sjiecifieally did not 
consent to the decree in enlarging the powers of the substitute trustee 
over and above that specifically limited by the terms of the will to 
investments in good and legal securities; 

(1) That it is coram non judice; 

7. The plaintiff further states upon information and belief that 
the said Benjamin F. Bittinger s account as executor made to said 
Orphans Court of Philadelphia, shows that he received assets (if 
said estate amounting to $27,286.20, and credited himself with 
$1,334.22 for services as such executor which amount was allowed in 
his account as executor by said Orphans’ Court on the 30th dav of 
March, A. D. 1892; 

8. The plaintiff further states on information and belief that 
the defendant corporation was charged with notice of the foregoing 
facts, in relation to the said judicial proceedings in the Orphans’ 
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nf W*** H° Unty in Ule matter of the said estate by 
,is°n of the tact that the attorney for said Beniamin F Bittineer 

n said Equity Cause No. 18058 in which said defendant was Si 
luted trustee had knowledge of said facts and was an officer and di- 
rectoi of said defendant corporation at the time it was so snhsti 
tutcd trustee and lias continued to 1 * an officer of said corporation 
ever since, yet nevertheless the said defendant corporationtwkW 
the assets of said estate as hereinafter set forth, under said void decree 
S a"d proceeded, not to invest, same “in and le«al securi¬ 
ng I *'* 0 ' le on| y securities that the assets could be 

r. -i IV *' 1 111 V n ! er Jhe said will, but to speculate in Columbia 
ailroad Company s bonds, as in its wisdom it thought “wise and 

and'To t U "| d t r de, ; ree obtained appointing it substitute trustee 

d ?■ T. S ""' ° n ,' 0ney ’ to " i,: $ 9 «5.00, which “in its wis- 

doni it thought wise and proper to charge against said estate and 

did so, after having deducted from said cash assets of $15,300 an al¬ 
leged con of o'/r m violation of its trust and without an 

older of court or any authority therefor. The said sum of $985.00 

lion‘had tak IC u P°. n "ditch said defendant corpora- 

9 T !> pH'.'.-w r ? , ' ,ml8S,on , of 5 %i on June 19, 1899; 

further states upon information and belief that 
the saffi defendant corporation received on the 29th day of March 

tec die i< II r '"" 16 f alf . Ho .nj«'nni F. Bittinger, as substitute trus- 

tee, tile following assets of said estate 5 namely: 

1897. 

t, h ix n m,n(1 mortgage bonds of the Missouri, Kansas 

v l 2? K i’ ( i°* ^ ,ar va,ue actual value on the New 

lork Stm-k Exchange at 58^ on said date $1,695.00* 

812 shares of stock of the Missouri, Kansas & Texas R. R Co 

(par value) actual value on the New York Stock Exchange 
at 13 on said date $4,056.00; 8 

Note of I). O. Munson, dated .Ian. 1 , 1896, payable one year 
,d ftol^$^T:iOO Oo' tereSt 8t th ® rate of ,i% sim ' e P aid $775.00; 

29 T l!»7 S $2i ,< sot! 00 ld 6818,6 meive<1 by defendan ‘ on March 

10. The plaintiff further states that the said defendant corpora- 
ion in violation of its trust and without authority of law 
took the following sums of money from the corpus of said 
estate, to wit: 


1897. 


«w!$l L B £ s P, cculati ori with $6,985 of the said assets in six 
$1,000 6 % bonds of the Columbia R. R. Co. upon which it 
paid a premium of $985, and on 


1914. 


October 1 . Bonds were redeemed at par, and loss of said pre¬ 
mium charged against assets of said estate, $985 00 

By interest on $985.00 at 6 % from Mav 4, 1897 to date of 
payment; 
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1897. 

May 28 to June 8. By speculation with $7,004.38 of the said 
assets in six $1,000 6% bonds of the Metropolitan H. H. Co. 
and on 
1899. 

April 20. Said Metropolitan R. R. Co. bonds were converted 
into stock of sixty shares of said R. R. Co. (at said cost of 
7,004.38) and on 
1899. 

June 19. Said stock was sold for $13,800, on which there 
was a gain to the corpus of said estate, of $6,- 
795.02, of which sum the said defendant cor¬ 
poration in violation of its trust and without au¬ 
thority of law, took from the corpus of said estate, 
the sum of $339.78, on the said 19th day of 
June, A. D. 1899. By interest on $339.78 at 
0 % to date of payment; which said increase in 
assets was through the rise in the market value 
of the stock without any effort or service on the 
part of said defendant. 

“ “ As alleged commission on $15,300, the sum of 

$765 with interest to date. 

Bv filing annual report of said estate with the 
Auditor in 1916 giving the impression that said 
estate was an estate of over $50,000.00, and thus 
negligently permitting it to l>e taxed with Audi¬ 
tor’s fees as an estate of over that amount, in the 
sum of $10.00 which was charged against said 
estate and paid by it—when the said tax should 
have been only $5.00—$5.00. 

At various dates between March 1897 and April 27, 1917, not 
specified in the Defendant’s said annual report to the Auditor, de¬ 
fendant corporation in violation of its trust and without authority of 
law took from said estate as alleged commissions on income thereon, 
the sum of $1,073.11, upon which amount so taken plaintiff alleges 
there is due her by defendant corporation 6% interest on the 
10 various alleged commissions so taken from April 30, 1914; to 
date of payment; 

11. Plaintiff further states on information and belief that the said 
defendant’s annual report filed with the Auditor May 1, 1917, to 
which reference is prayed, shows under the income account Exhibit 
C and page 6 of said report, the following two items: 

“Interest allowed on uninvested Principal. $200. 

“Interest allowed on credit balance to April 30, 1905... 39.42” 

in neither instance it will l>e seen is the rate of interest given, nor Ls 
the amount of uninvested principal or balance, or the length of time 
of uninvested principal or balance given, nor who used, if any one, 
the uninvested principal or credit balance; and plaintiff alleges that 
she is entitled to a discovery of said facts not so given, and an ac¬ 
counting thereof; 
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12. The plaintiff further alleges on information and belief that at 
no time has saul defendant corporation invested any of the assets 
of said estate since she has been the life benetieiary, for more than 
o% interest; as it could have done and should have done; 

u o.i !f p a ?‘A ff f " rther stales on information and belief that on 
the Jth day of October 1917, defendant corporation without con¬ 
sulting petitioners attorney and after petitioner had prayed for said 
defendant s removal as trustee, the defendant corporation in disre¬ 
gard ol its trust and the best interest of the plaintiff negligently in- 
vested IK) 000 of the said assets in two $5,000 5% pronds^ notS, 
dated W ashington D C June 20, 1912 and payable to the said de- 
iendant, I he Washington Loan and Trust Company, five 
Jl years after date, made by the Episcopal Eye, Ear and throat 
Hospital and secured by a deed of trust on Lots 8 and 13 
and part of lot 93, Square 214, of the District of Columbia, which 
notes arc two of a series of 25 generally known as split notes, en¬ 
dorsed by the said defendant coiqioration and previous holders with¬ 
out recourse. Ilad defendant corporation, under its trust exercised 
the due care and prudence expect- of a business man in investing his 
own funds it could readily have secured a better security not in 
split notes, at 5% per annum, but in this time of war, owing to the 
enormous subscriptions to liberty bonds causing a scarcity of money 
for private enterprise, holders of gilt edge securities were and are more 
than willing to pay 6% interest, in fact, reputable real estate firms in 
the District of Columbia advertised during this period 6% interest 
first mortgage loans on conservatively valued property and assured 
safety; practically free from risk. 

14. The plaintiff further states upon information and belief that 
through the gross negligence of defendant corporation and its mis- 
ot 88ld e ? ta 1 t ?> the estate has sustained a loss of the sum 
of $b,918.id, not including interest thereon. This loss being the 
difference between the value of the estate made up of Cash $15 300- 
the D. O. Munson promissory note $775.00 which was paid: the gain 
to the estate of $6,/95.62, on the said Metropolitan II R Co 
Bonds speculated in by defendant corporation, the value of the bonds 
of said Missouri, Kansas and Texas Railroad Company on the 29th 
dav of March 1897 of $1,695.00, on New York Stock Exchange, at 
do / 2 , and of the railroad stock of same railroad company $4,056 at 
13, on New York Stock Exchange on same date, making a 
1 ° .$28,621.02, together with alleged commissions of $1 - 
0/3 11 taken from the income of said estate without authority 
of hiw and n^hj^ntiy overpaying Auditor’s fees of $5.00 making a 
total of $_9,699. <3, while the assets of said estate as shown by the 
promissory notes held by said defendant, payable to the estate, or 
held for the estate amounting to $20,750.00 and the present value of 
the said Missouri, Kansas and Texas Railroad Company’s bonds 
amounting to $900 at 30, on the New York Stock Exchange and the 
present value of the said railroad’s common stock at 3% on same ex¬ 
change, $1,131.00; making a total of $22,781.00 showing a depre¬ 
ciation of the estate amounting to $6,918.73 or thereabouts. This 
depreciation is due to the negligence of the defendant corporation; 

(a) In that when the said defendant corporation over twenty 
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years ago received as (he said substituted trustee the said common 
stock and 2nd mortgage bonds of the M. K and T. R. R. Co., it was 
charged with the knowledge or could readily have obtained this 
knowledge that the said railroad at that time ran through a new and 
comparatively unsettled country, that it had been constructed at 
great expense as represented by its stocks and bonds, that it was 
heavily indebted, whose success or prosperity had not been estab¬ 
lished, whose prospect of future prosperity depended upon many cir¬ 
cumstances, and whose common stock had paid no dividends, whose 
2 nd mortgage bonds depended for their payment of interest upon 
the earnings of the railroad and upon the interest of the first mort¬ 
gage bonds being paid, that the said defendant could not possibly 
control said railroad—the duty of a trustee being to control the secu¬ 
rities of a trust estate and finally that said railroad's shares at 
13 $100 par were selling on the New York Exchange at $13 and 

its bonds at 56 ^ all pointing to the speculative character of 
these stocks and bonds and to the probability of an eventual receiver¬ 
ship, in whose hands the railroad is now, hence the defendant 
violated its trust in not at once selling said railroad securities for 
which it could have received on the New York Stock Exchange the 
sum of $5,751.00 instead of holding them for more than twenty 
years (the said stock during all this time not paying any dividends— 
and said bonds not paying any interest for years) until now they are 
practically worthless said stock being quoted on the New York Stock 
Exchange at 3% on December 10. 1017 and no bids made for said 
bonds—the hist bid some time ago being 30; 

(/>) To unauthorized charge against said estate of a loss due to 
speculation, to wit, $085.00; 

(c) To appropriating to its own use part of the gains of said 
estate made in speculating with the funds of said estate; to wit: 


$338.78: 

(d) To appropriating to its own use in violation of its trust and 
without an order of court, as alleged commissions on income, to wit: 
$1,073.11. 

( e) To unauthorized taxation of auditor’s fees of $10.00 when 
said fee should have been only $5.00; 

(/) To alleged commission on $15,300—$765.00. 

15. The plaintiff further states that she demanded of the defend¬ 
ant corporation on the 23rd day of February 1017, through her at¬ 
torney an accounting of said estate, and later verbally by him that 
said defendant return and pay to said estate the money unlawfully 

taken bv it. That the defendant refused to return to said 
14 estate said sum, or any part of it; and has failed to render a 
true accounting to the plaintiff ; 

16. That having illegally taken this money from the said estate 
years ago and without authority of the court, the said trustee comes 
into court and files an interlocutory petition for an order to refer the 
case to the auditor, in Equity Cause 18058, and attempts to cover it 
up by asking the court to make an allowance under the guise of suffi¬ 
cient commissions in amount to cover said illegal appropriations, al¬ 
though the amount claimed by them is derived from speculations in 
the trust fund, in violation of law, and taking out commissions in 
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tr'nlf fnnr? f Ian J a11 of "' hic , h . sai<1 sums derived from speculation in 

deduc^^ ,,r° Unte C 'r 7 J ed by " ay of “^missions had been 
deducted from the corpus of the estate on the books of said Com- 

P, \*\[ 0K ,!le filln K of its said interlocutory petition. This 

plaintiff filed her answer and opposed the granting of said order the 
order was made over the objection of the plaintiff’s counsd an «! 
ceP * I®" was noted in open court and allowed, exception being based 
andiro grm ‘ nd th f* ,he coart was without jurisdiction to refer to the 
the p°aintiff ,r0Verted questlons of law and fact > over the objection of 

.J '• The.plaintiff further states on information and belief that the 
other cestui trusts named in said will were not in the jurisdiction of 
the court upon the filing of said petition by the defendant to refer 
said questions of law and fact to the Auditor, that they were not 
made parties to said petition, and that they had no notice of the 
hearing on said petition, hut only received notice, if at all, from the 

auditor after the order had been made that he would take 
lo testimony; 

., 4 . lg ; T h e plaintiff states that the case is before the auditor, 
that the auditor has heard testimony over the objections of the plain¬ 
tiff s attorney on the questions of law and fact involved, and that the 
auditor now has the case under consideration for report: 

,, Tl'° plaintiff further states on information and belief that 
the said order referring said case to the auditor is void, or at least 
latallv erroneous for the foregoing reasons; 

20 . The plaintiff bases her information and belief as to the facts 
herein set forth upon a certified copy of a transcript of the record of 
* he Orphan s Court of Philadelphia County, State of Pennsylvania, 
in \\ ill Cause bo 16/ of the April term 1892 in the matter of the 
estate of Edmund C. Bittinger, deceased, a certified copy of which 
transcript was filed of record with the auditor of the Supreme Court 
of the District of Cohinil.ia._in Equity Cause No. 18,058 on the 29th 

< ^ q 1 ~; to which reference is prayed; upon a 

certified copy of the will of the said Edmund C. Bittinger, which was 
filed m said equity cause No. 18,0o8; upon the record, pleadings and 
exhibits of said equity cause 18,058; upon statements made by offi¬ 
cers of the said defendant corporation to plaintiff’s counsel; upon 
the records of the New York Stock Exchange, as reported in the 
Commercial and Financial Chronicle of New York; upon Moody’s 
Railroad Reference Manual; upon Poor’s Railroad Manual, and upon 
reports of the market value of the M. K. & T. 2nd mortgage bonds 
and common stock, as reported in the New York City, and Wash- 
ington City Newspapers; upon the annual report of said de¬ 
lb fendant corporation under the oath of Andrew Parker its 

**** ** 73 » 4C■ 

" lldt ? 1 ® of March A. D. 1917, nor of all the facts set forth 
in the transcript of record of the Orphans Court of Philadelphia 
County nMhe matter of the estate of Edmund C. Bittinger, until 
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the 29th day of October, A. D. 1917, when she for the first time saw 
and read said transcript; 

22. The plaintiff further states upon information and belief that 
Benjamin F. Bittinger, executor and trustee under said will died 
in the District of Columbia on the 19th day of September, A. D. 
1913, leaving a will in which Henry E. Bittinger of said District was 
named executor of his estate. That the said Benjamin F. Bittinger’s 
will w r as probated in said District, and as such executor Henry E. 
Bittinger took over documents relating solely to the administration 
of the estate of said Edmund C. Bittinger, to which estate plaintiff 
is informed and believes said documents belonged, and which docu¬ 
ments the said defendant corporation as substitute trustee, negli¬ 
gently failed to take over from said Benjamin F. Bittinger, and 
which are still under the control of said Henry E. Bittinger; 

23. The plaintiff further states that the said defendant corpora¬ 
tion never consulted her as to anything relating to safeguarding or 
investing the funds of said estate; 

24. The plaintiff further states that the said defendant corpora¬ 
tion in its annual report under the oath of its Vice-President 

17 filed May 1, 1917, under Equity Rule 73, in said Equity 
Cause No. 18,058, sets forth that it did, and plaintiff so 

alleges : 

I. Take from said estate of Edmund C. Bittinger, the following 
sums, namely: 


(a) June 19, 1899—Commission on $15,300. $765.00 

(b) October 1, 1914, loss on Columbia R. R. Co. bonds 985.00 

(c) June 19, 1899—Part of gain on Metropolitan R. R. 

Co. bonds and stocks. 339.78 

( d ) No dates given—Commissions on incomes. 1,073.11 

(€) August 4, 1916—That it paid the autidov's fee $10 

(the auditor’s fees being on estates of less than 
$50,000. $5.00) . 5.00 


II. That defendant corporation did receive on March 29, 1897, 
from Benjamin F. Bittinger, the following property of said estate: 
namely : 

312 share* of M. K. and T. R. R. Co. Stock — Six second mort¬ 
gage bonds M. K. and T. R. R. Co.— 

(а) That said shares have not paid any dividends since they were 
so received;— 

(б) That said bonds have not paid any interest since 1915. 

25. The plaintiff further states on information and belief that the 
said annual report of said defendant corporation so filed as aforesaid 
on May 1, 1917, w T as not, a full, complete and true accounting of its 
transactions with the assets of said estate. 

Wherefore the premises considered the plaintiff prays: 

1. That a writ of subpoena be directed to the*said Washing- 
18 ton Loan and Trust Company, to the said Mrs. Robert H. 

Arnott and Robert H. Arnott, her husband, the said Mrs. 
John C. Marin, and John C. Marin, her husband, and to the said 
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Charles Bittinger, thereby commanding them and each of them, at 
a certain time, and under a certain penalty therein to be limited, 
personally to appear before this Honorable Court and then and there 
full, true, direct, and perfect answer make to all and singular the 
premises, and further to stand to, perform and abide such further 

order, direction and decree therein as to this Honorable Court shall 
seem meet; 

2 . That the court decree and declare void the decree made on the 
19th day of March, A. D. 1897, in Equity Cause No. 18,058 substi¬ 
tuting the defendant Washington Loan and Trust Company trustee 

of the estate of Edmund C. Bittinger, or in the alternative vacate 
said decree; 

3. That the defendant, the Washington Loan and Trust Company 
be removed from being substitute trustee of the estate of Edmund 
C. Bittinger and that the plaintiff be granted leave to petition for 
the appointment of a trustee of said estate, by the Orphans’ Court 
of Philadelphia County, State of Pennsylvania, in which court the 
said estate was probated; 

4. That in the meantime, a receiver be appointed to receive and 
collect all the trust estate and effects, and to receive and collect 
all assets of said estate from said defendant, the Washington 
Loan and Trust Company, and upon the due appointment and quali¬ 
fication of a trustee by the said Orphans’ Court of Philadelphia, the 
»aid receiver to turn over said estate to the trustee so appointed; oi 

in the alternative that this Honorable Court appoint a sub- 
19 stitute trustee of said estate in the place and stead of the said 
defendant the Washington Loan and Trust Company; 

5. That the Court vacate its order made on the 4th day of May 
A. D. 1917, in equity cause No. 18,058, referring said cause to the 
Auditor, over the objection of the plaintiff, and that the costs in¬ 
curred by said reference be charged against said defendant the Wash¬ 
ington Loan and Trust Company; 

6 . That the court order the defendant, the Washington Loan and 
Trust Company, to show cause, if any there be, as follows: 

(a) \Y hy the said defendant should not be removed by the Court 
as substitute trustee of the estate of Edmund C. Bittinger, and or¬ 
dered to turn over the same to a receiver to be appointed by this 
Honorable Court or to a substitute trustee to be appointed by this 
Court; 

( b ) Why said defendant, the Washington Loan and Trust Com¬ 
pany should not return forthwith to the estate of Edmund C. Bit¬ 
tinger, the sum of $985.00, being the amount of the loss to the estate 
of Edmund C. Bittinger, hy the defendant’s transactions in Colum¬ 
bia Railroad Bonds, and why the said defendant should not pay to 
the plaintiff 6% interest per annum on said sum from the 30th "day 
of April 1914 to date of payment; 

( c ) Why said defendant, the Washington Loan and Trust Com¬ 
pany should not forthwith pay to the estate of Edmund C. Bittinger, 
the sum of $337.78, being part of the amount of gain to said estate 
through the said defendant’s transactions with the funds of said 
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estate in Metropolitan Railroad bonds and stock, and why 

20 the said defendant should not pay to the plaintiff 6% interest 
per annum on said amount from the 30th day of April, A. D. 

1914 to date of payment ; 

(d) Why the said defendant, the Washington Loan and Trust 
Company should not forthwith pay to the estate of Edmund C. Bit- 
tinger the sum of$4,056.00 l>eing tiie value on the 29th day of March, 
A. D. 1897, and for several weeks thereafter, on the New York -Stock 
Exchange of 312 shares at $13, a share of the common stock of the 
Missouri, Kansas and Texas Railroad Company, a part of the assets 
of said estate received on said date by the said defendant and ever 
since held by it without any dividends whatever being paid on said 
stock, and why the said defendant should not pay the plaintiff 6 
per cent interest on the said sum of $4,056.00 from the 30th day of 
April, A. 1). 1914, to date of payment; 

(e) W hv the said defendant, the Washington Loan and Trust 
Company, should not forthwith pay to the estate of Edmund C. Bit- 
tinger the sum of $1,695.00 being the value on the 29th day of 
March, A. D. 1897, and for several weeks thereafter, on the New 
York Stock Exchange of six second mortgage bonds at $56V 2 of 
the Missouri, Kansas and Texas Railroad Company, a part of the 
assets of said estate received on said date by said defendant. 

(/) Why the said defendant, the Washington Loan and Trust 
Company, should not forthwith pay into the estate of Edmund C. 
Bittinger, the sum of $5.00 being an over charge against said estate 
of Auditors fees on the 27th day of July 1916, and paid from the 
assets of said estate by the said defendant on the 4th day of August, 
1916, due to negligently representing said estate under Equity 73 
to the Auditor as an estate of over $50,000.00; and why the 

21 said defendant should not pay to the plaintiff 6 per cent in¬ 
terest on said sum of $5.00 from the 4th day of August 1916 

to date of payment; 

(d) M h. v sa id defendant, the Washington Loan and Trust 
Company should not forthwith pay into the estate of Edmund C. 
Bittinger, the sum of $76o.00, being the amount which the said de¬ 
fendant appropriated to its own use in violation of its trust on the 
19th day of June 1899, without an order of court or any authority 
for so doing whatever, and why the said defendant should not pay to 
the plaintiff 6% interest per annum on said sum of $765.00 from the 
30th day of April 1914, to date of payment; 

(h) Why tlie defendant, the Washington Loan and Trust Com¬ 
pany should not pay into the estate of Edmund C. Bittinger the sum 
of $10,000.00 being the amount which the defendant corporation 
paid October 9, 1917 from the corpus of said estate for two $5,000.00, 
5% split promissory notes made payable to said defendant and en¬ 
dorsed without recourse, and why the said defendant corporation 
should not pay to the plaintiff 6% interest on said $10,000.00 from said 
9th day of October 1917, to date of payment; and further why said 
defendant corporation did not invest said $10,000.00 in 6%- promis¬ 
sory notes of $1,000.00 or more each, secured by first deeds of trust 
on real estate conservatively valued and of assured safety which 
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would have been under the absolute control of said trustee instead of 

firrsz sr” d on " 

/. That the court do not sanction any of the following viola- 

92 J 10 I j s by the said defendant corporation of its said tru^t 

22 “ £“?* Pf rt ° f the gains « the corpus of Sid trust 

estate, in charging said loss through speculating with said 

8aid ^e; in taking without an order of court 'The 

*15^3WMm°fJ 0n Jl ‘i ne 19 ? 1899 un der a guise of a 5% commission on 

Ji m o?*?0-S n ? ^ T! ° f ^ eSt8tc; in ,akin « ".e further 
.i 1,0 '- 311 r f /° n ! said trust estate without an order of court 
under the guise of further commissions, in negligently representing 

ne T t m e thfi d An^t Ule >' r estate of over $50,000.(K) and subject® 
ng it to the Auditors fee for an estate of that amount and in neg¬ 
ligently holding said speculative bonds and stocks for more than 
twenty years instead of selling them upon assuming the trust and in¬ 
vesting the proceeds in good and legal securities the onlvTmw 
ments that could be made under the provisions of said will;' 

8 . that the said defendant, the Washington Loan and Trust 
Company may discover and set forth a full, true, and particular ae- 

mundC ltZ d r gUl 7 f He personal eatate of ' h e said testator Ed- 

= d b C v : * l « g < fh n w° lf ery , part , thereof ’ which bas been pos- 

tiTTmill l l i h fault J a ; ld , ne 8 lec ' Of said defendant corpora- 
tion, might have been received by it, or which has come to the hands 

of said defendant, or to the hands of any other person or persons bv 

Us order, or for Us use or for any other person or person ’s u^ witJb 

the particular nature, qualities, quantities and true and utmost 

values thereof, and of every part thereof, respectively, and how the 

T TwT 17 Pa i‘ *, hereof bus been a PPbed and disposed of? 

9. That the court decree that the said defendant tile Washington 

23 ^F n dm^fn J P rrn' ?lpany n etUrn and pa - v int0 the said ertate 

23 of Edmund C. Bittinger, the sum of $6,918.73 with interest 

■A . , Ti. f r? m . b® various dates of the said violations of Us 

said trust and hold said stocks and bonds as its own, or in the altema- 

® ! hat 'be defendant repay into said estate the said various sums 
so taken as aforesaid without authority of law and in violation of its 
trust with interest to date of payment, and repay into said estate the 
amount found by the court to be due to the depreciation in said 
stocks and Ixmds at the date of its decree; with interest to plaintiff 

SShdiy P »rK U 1 »”7 ! M ' 054 *“■ “ 5» 

t 10- That the court decree that the said defendant, the Washington 
, a P and Trust Company, bv reason of its said violations of its said 
i,’ 1 ,!“ no commissions whatever for its alleged services- 
11 . lhat the plaintiff may have such other and further relief or 

both, as may be just and equitable, with the costs and disburse- 
ments of this cause. 

MARY M. HARRISON. 
GEORGE F. CURTIS, Plaintiff. 

Attorney for the Plaintiff. 
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Mary M. Harrison being first duly sworn, deposes and says that 
she has read the foregoing bill by her subscribed and knows the con¬ 
tents thereof; that the matters and things therein stated of her own 
knowledge are true, and those stated upon information and belief, 
she believes to be true. 

MARY M. HARRISON. 


24 Subscribed and sworn to before me this 4th day of Janu¬ 

ary, A. D. 1918. 

JENNIE M. RYAN, [seal.] 
Notary Public. 

Motion for an Order to Show Cause. 

Filed January 18, 1918. 

7 


* * * . * * * * 

Comes now the plaintiff by her attorney George F. Curtis, and rep¬ 
resents to the Court as follows: 

(a) That the order made by this Honorable Court on the 4th day 
of May A. 1>. 1917, in Equity Cause No. 18058, more fully referred 
to in plaintiff's original bill, plaintiff is advised and therefore alleges, 
is void for the following additional reasons: 

1. The pleadings were not perfected nor the said cause put at 
issue. 

2 . No proofs were taken upon the issues made by the pleadings 
nor opportunity given to take such proofs. 

8 . The cause was not regularly set down for hearing. 

4 . The cause was not regularly heard upon the pleadings and the 
evidence by the Court. 

5. Such a regular hearing was not had nor did the Court pass 
upon all or any of the issues made by the pleadings, nor did the 
Court enter an interlocutory decree declaring the rights of the parties 
nor settling and declaring the principles upon which the account 

was to be taken. 

25 G. Nor did the said order state that the account was to be 

taken in accordance therewith. 

7. The said order was not founded upon the pleadings nor upon 
any proofs. 

8 . Finally the Auditor is not a judicial officer to whom, without 
the consent of the parties at least, the determination of the questions 
raised by the said defendant’s interlocutor}’ petition and plaintiff’s 
answer thereto could be delegated. 

The plaintiff therefore moves the Court for an order to show 
cause, if any there be, against the said defendant, Washington l>oan 

Trust Company, why the said order of 4th May 1917, in said 
Equity Cause No. 18058 should not be stayed until order of this 
Court in this cause. 

GEORGE F. CURTIS, 
Attorney for the Plaintiff. 


17 January, 1918. 




THE WASHINGTON LOAN AND TRUST CO., TRUSTEE. 
Order Denying Motion for an Order to Show Cause. 
Filed January 18, 1918. 


Lpon consideration of the plaintiff's motion for an Order to Show 
Oause to issue against the said defendant, the Washington Loan and 
1 rust Company, to show cause if any there be, why the order of this 
court made the 4th day of May, 1917 in Equity Cause No. 18058, 
referring the said defendant s interlocutor}' petition and report filed 

v -o C! J as ?, on ! he , lst da y of M ay 1917 under Equity Rule 
4b JNo. id, to the Auditor, over the objection of the plaintiff 

• ... and after hearing argument of plaintiff’s attorney, it 

is this 18th day of Jan y 1918, adjudged ordered and decreed that 
said motion be and is hereby denied. 

F. L. SIDDONS, 

Justice. 

Plaintiff 8 Exception to Order Denying Motion, &c. 

Filed January 18, 1918. 


' t * 

Comes now the plaintiff herein, by her attorney, George F. Curtri 
and moves the Court for an allowance of an exception on the record 
to the order passed herein on the 18th day of January, 1918, denv- 

fan 4 ? S t ?" 0( . IOn /° r an °, rder t0 sllow cause, against said de- 

ant, W ashington Loan and Trust Company, why the order of 

4th May, 191, in Equity Cause No. 18058 referring said defend- 
ant s interlocutory petition and report filed under Equity Rule No 

fnrtwT?! Eq f l *V- C n USe ^°- ' 80 ',’ 8 > should not be staved until the 
further order of this Court in the above entitled cause: which said ex¬ 
ception was taken hi open Court, and is based upon the grounds: 

Tll “ t Auditor is not a judicial officer to whom, without 
the consent of the plaintiff, the determination of the questions raised 

tlieroto Zld telle^ted! U ‘ 017 “ d plaintiff ’ S anS " er 

(h) The pleadings in said cause were not perfected nor the said 
cause put at issue; 

27 (c) No proofs were taken upon the issues made by the 

... Plead mtra nor opportunity given to take such proofs; 

) a > * he s ® 1 * 1 “use w as not regularly set down for hearing- 

(e) The cause was not regularly heard upon the pleading^ and 
evidence by the Court. ^ 

(/) Such a regular hearing was not had nor did the Court pass 
upon all or any of the issues made by the pleadings, nor did the 
Court enter an interlocutory decree declaring the rights of the parties 

nor settling and declaring the principles upon which the amount 
was to be taken. 

(g) That all the beneficiaries of the trust—defendants in said 
Equity cause 18058, except the plaintiff herein, were either dead, 
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or out of the jurisdiction of the Court, and those living out of the 
jurisdiction of the Court, had married; further that said interlocu¬ 
tory petition did not name all the proper parties and no notice of 
said hearing on said interlocutory petition, and no copy thereof was 
served upon any of the said beneficiaries affected or sought to be 
affected by said interlocutory petition; 

( h) That plaintiff is the sole life beneficiary of said trust funds 
of which said defendant Washington Loan and Trust Company is 
substituted trustee, and that the subject matter, cause of action, in 
the above entitled cause is prejudiced and unnecessarily delayed by 
anv further action bv the auditor in said cause under said order. 

GEORGE F. CURTIS, 

Attorney for Plaintiff. 

And the same is hereby allowed. 

F. L. SIDDONS, 

Justice. 

28 Supplemental Bill. 

Filed January 18, 1918. 

******* 

In the Supreme Court of the District of Columbia. 

Plaintiff states as follows: 

1 . That on the 4th day of January, A. D. 1918, plaintiff filed 
her original bill of complaint herein to establish a trust, for an ac¬ 
counting and for other relief, that same as yet has not been answered; 
that since filing said bill certain material facts, on information and 
belief, have come to her knowledge of which she was ignorant when 
said pleading was made. 

2. Said facts, by way of supplement, plaintiff states are as fol¬ 
lows; namely: That the said defendant, the Washington Loan & 
Trust Company, between the 6th day of April 1900, or thereabouts, 
and the 10th day of October 1917, or thereabouts, bought certain 
promissory notes, drawn in the name of said defendant as payee, 
with trust funds and received a brokerage commission, of from one- 
half per cent to one per cent, and renewed or rediscounted certain 
of said notes and again received said brokerage commission, there¬ 
upon or thereafter selling said notes to said estate of Edmund C. 
Bittinger, for their face value, without recourse, and retained for 
its profit the said brokerage commissions on its said dealings w T ith 
said trust funds. The said promissory notes are more fully referred 
to in said defendant’s report, filed under Equity Rule 73, May 1st 
1917, in Equity Cause No. 18058, relating to the assets of said 

estate, in which report no reference is made to said brokerage 

29 commissions, and also in the 13th paragraph of plaintiff’s 
original bill. 

3. ’That said defendant, the Washington Loan & Trust Company, 
did hold in its possession uninvested, the following sums of money 
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whSoSff^ll the ^P cctive >°ngths of time herein stated, on 

interest i ^fr ! ol nf« here ‘ S ? U ° 341,1 estate - b y ^ defendant, 
terest at the rate of 6 per cent per annum during the time said 

several sums remained uninvested; namely: g 

(<I) $ 1 fd 0 7 °? 0 ’.u ni I 1 T est , ed from the 29th day of March 

1897, to the 4th day of May 1897, 1 month and 5 

days interest . 9f . 

(b) $12,965.00, uninvested from the 4 th day of May 1897 * ' 

(c) *ii° S nonn St flay ° f , M ? y , 1897, 17 da >' s ’ interest.’ $36.72 

(c) $11,800.00, uninvested from the 21st day of May 

/./, «■, the . 28tb day of May 1897, 7 days interest . $13.72 

(a) $1,310.62, uninvested from the 8 th day of June 1897 

to the 21st day of March 1898, 9 months and 13 
days interest . .a. 

(e) $1,139.19, uninvested from the' 21 st day of March 

1898, to the 6 th day of April 1900, 2 years and 15 

days interest . $ 139 .54 

Total . $341.01 

Wherefore plaintiff prays: 

* VJ'rV? Writ ° f sub P® na be directed to said Washington Loan 
& lYust Company to appear and answer all and singular the 
premises. 

fJi,T h rV he ^jd Washington Loan & Trust Company may set 
forth a list, or schedule, and description of every book account let- 
ter, paper or writing relating to' the matters aforesaid, or either of 
them, wherein or whereupon there is any note, memorandum, or 
writing relating in any manner thereto, which now 
are or ever were in its possession or power, and may deposit 
. said ^ lst or schedule in the office of the Clerk of this Honorable 
Court, tor the usual purposes, and otherwise that the said defendants 
may account for such as are not in their possession or power. 

V ™ * the said Washington Loan & Trust Company may account 
and pay to said estate, the brokerage commissions found to have been 
received by it for investing the funds of said trust estate, and to 

account and pay to said estate interest found to be due on uninvested 
principal. 

4. For such other and further relief as may be just and equitable 

MARY M. HARRISON, 

GEORGE F. CURTIS, Plaintiff. 

Attorney for Plaintiff. 


Mary M Harrison being first duly sworn, deposes and says that 
she has read the foregoing supplementary bill by her subscribed, and 
knows the contents thereof; that the matters and things therein 
stated of her own knowledge are true, and that those stated upon 
information and belief she believes to be true. 

MARY M. HARRISON. 


3—3195a 








./ 
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Subscribed and 9 \vorn to before me this 17th day of January, 


A. D. 1918. 


JENNIE M. RYAN, [seal.] 
Notary Public, D. C. 


Leave to file granted. 


(Endorsed.) 


F. L. SIDDONS, 

Justice. 


31 Motion to Dismiss. 

Filed February 8, 1918. 

******* 


Comes now the Washington Loan and Trust Company, named as 
one of the defendants in the original bill and in the supplemental 
bill filed in the above-entitled cause, and moves to dismiss the said 
original bill and the said supplemental bill and for grounds of this 
motion shows as follows: 

1 . That it appears from the allegations of said original and sup¬ 
plemental bills that this Court has heretofore assumed jurisdiction 
in another and independent cause of the trust which is the subject 
matter of this suit and has thereby acquired and retains full jurisdic¬ 
tion to administer the said trust. 

2. That the object and effect of said original and supplemental 
bills is to produce a multiplicity of actions. 

3. Because it appears inferentially from said bills that the plain¬ 
tiff was a party to the proceeding by which this Court first acquired 
jurisdiction of the subject matter of the trust and did not object to 
the same and is now estopped to do so. 

4. That it appears from said bills that the plaintiff participated 
in the proceedings in said prior cause but did not object to the juris¬ 
diction of the Court in said prior cause and is thereby estopped from 
now questioning the same. 

5. Because said bills are indefinite and ambiguous. 

6 . Because said bills are prolix and redundant. 

7. Because said bills do not state a good cause of action. 

32 8. And this defendant moves to dismiss said supplemental 

bill because the same constitutes an endeavor to amend the 
original bill without a compliance with the procedure demanded by 
rule number 8, one of the Equity rules of this Court. 

9. And for other and further reasons appearing on the face of 
said bills. 

THE WASHINGTON LOAN AND TRUST CO., 
By THOMAS BRADLEY, 

Vice-President. 


ARTHUR PETER, 

Attorney for Defendant , The Washington 

Loan and Trust Company. 
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Motion to Strike Out Motion of Washington Loan & Trust Co. 

Filed February 13, 1918. 


Comes now the plaintiff, Mary M. Harrison, by her Attorney, and 
mo\ es to strike the motion of the said defendant, the Washington 

. ; ,? n “ ? Coni Pany to dismiss her original and supplemental 
lulls, and for grounds of this motion to strike alleges as follows- 
namely: ° ’ 

t , 1 

1. That the first paragraph of said defendant’s motion to dismiss 
is frivolous, in that: 

(a) Tlie jurisdiction referred to therein is that assumed by this 
Court in Equity Cause No. 18,058, of a bill filed therein by Benia¬ 
min F. Bittinger, under his status of an officer of the State of Penn- 
syDania, to wit: A testamentary trustee appointed under and by 
virtue of a decree of the Orphans’ Court of Philadelphia 
County said State. Said Bill was filed in behalf of said 
Benjamin F. Bittinger by his Attorney, John B. Lamer 
Lsqmre, who was at the time of filing said Bill a director of the said 
etendant corporation and ever since has been a direc’or thereof. 

1 he puipose of said Bill was to obtain a decree of this Honorable 
(ourt to substitute a trustee in the place and stead of said officer of 
the State of Pennsylvania, and thereby attempt to take the estate of 
hdimind C. Bittinger, who was domiciled at the time of his death 
in the City of Philadelphia, State of Pennsylvania, from under the 

Ivania Court and the management of said 
estate from under the laws of the State of Pennsylvania, and place 
said estate under the unlimited control of said defendant, the Wash- 
lngton Loan & Trust Company, by enlarging the specific directions 
m said will creating said trust and to bring the management of said 
trust estate under the laws of the District of Columbia; no ancillary 
probate proceeding was had in the District of Columbia at anv time: 
^Validity of sai<1 P ro bate proceedings in said Orphans’ Court of 
•j j e ^ County, State of Pennsylvania, are not questioned by 
said defendant, nor by any one else. Under a final decree entered in 
said Equity Cause No. 18,058, which cause was not contested said 
defendant was, on the 19th day of March, 1897, substituted trustee 
in the place and stead of said Benjamin F. Bittinger, under his said 
status of an officer of the State of Pennsylvania. 

(b) Full faith and credit shall he given in each State to the pub¬ 
lic Acts, Records, and Judicial Proceedings of every other State. 

It is admitted by said defendant and by all the beneficiaries 
34 of said estate that the said Orphans’ Court of Philadelphia 

County, State of Pennsylvania, had jurisdiction of the sub¬ 
ject-matter of the probate of said estate—the validity of the said 
probate proceedings in the said estate of Edmund C. Bittinger in 
said Orphans’ Court is not questioned; 

(c) The Constitution of the United States declares that the judi- 
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cial power of the United States shall extend to all eases in law and 
equity arising under that Constitution; the laws of the United States, 
and to the treaties made or which shall be made under their au¬ 
thority. r i he jurisdiction of the Federal Courts, under this clause 
of the Constitution depends upon and is regulated by the laws of the 
United States. State legislation cannot confer jurisdiction upon the 
Federal Courts, nor can it limit or restrict their jurisdiction. 

(d) Proceedings void for want of jurisdiction cannot be cured 
by ratification or waiver. 

(e) The probate and management of an estate of a testator domi¬ 
ciled at the time of his death in the State of Pennsylvania is exclu¬ 
sively committed by the State Constitution and laws to the probate 
courts of that State,—and the Federal Courts, and other state and 
territorial courts are without jurisdiction of the subject-matter of the 
probate and management of such an estate. 

(/) A judgment determining the status of a person is not a judg¬ 
ment in rem which determines the status of such a person wherever 
he may go. Hence extrater-itorial efficiency, so far as concerns the 
parties when leaving the State of process and visiting other States, 
will not be assigned to a foreign judgment. This rule, how- 
35 ever, seems to be limited to judgment which impose a legal 
and non-natural status upon a person by enlarging his 
powers and assigning a representative capacity to him (e. g., a judg¬ 
ment appointing a guardian or an executor, or administrator or 
trustee) or by restraining his powers (e g. a judgment declaring a 
person a lunatic). Tpon the other hand, a judgment affecting or 
declaring the natural status of persons, such as a decree confirming 
or dissolving a marriage, assuming that the Court had jurisdiction, 
is recognized as valid in every country, unless contrarv to the dis¬ 
tinctive policy of the forum. 

iff) ^ here a court has jurisdiction, it has a right to decide every 
question which occurs in the case; and whether its decisions be cor¬ 
rect or otherwise, its judgment, until reversed, is regarded as binding 
upon e\en other court. But, if it act without authoritv, its judg¬ 
ment and orders are regarded as nullities. They are not avoidable, 
but simply void; and form no bar to a recovery sought even prior to 
a reversal in opposition to them. They constitute no justification; 
and all persons concerned in executing such judgment or sentences 
are considered in law as trespassers. 

( h ) Not only have the respective states of the United States not 
u r? j ,% making laws governing domestic relations to 

the * ederal Government, but this right is also conferred on the states 
under the general doctrine of international law, which is incorpor¬ 
ated into the laws of the United States and is a part of the federal 
law and must be ascertained and administered by the courts of jus- 
oa j lce 'appropriate jurisdiction, as often as questions of right 
3b depending upon it are duly prescribed for their determina- 

r ! lon - Furthermore, it is the universallv received principle 

of the international law private, that the personal estate of a de- 
cedent is distributed and managed according to the law of his domi¬ 
cile. Ini9 rule has not been and cannot be changed by an Act of 
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Congress, f or ita continued existence, in so far as regards our own 
citizens is among the rights of the states. No civilized nation that 

ve^»ro\^ gMt a11 °f dinar y law and justice at defiance, will 
°. dls r egard ‘he uniform sense of the established writers on 
mternat onal law The rules of international law, apply to recm- 

StetL pL°h 8 tJt° f t admi P? stratlons taken out in the several United 
? . State > ' n thls respect, is sovereign within its own limits. 

thefunion° rel ^ n ’ S ° *** M concerns ,he issue . to the other States in 

(0 An Administrator, Executor or Trustee under a judgment or 
decree of one State has no authority to sue or institute suit under his 

UniSlS^VZfr^ 1 ? 8 ‘,K the CO u rts of “J 1 other Sta ‘e, or in any 
tVrv !?, f Coa £ Wlthln f nother State, in the absence of any statu- 
tory authority authorizing him so to do. y 

rea ?° ns w ^ich preclude a court of equity from interfering 
nient *r 6 appointment or removal of public officers of the Govern? 
ment from which the Court derives its authority apply w-ith in¬ 
creased force w-hen the court is a court of the United States and the 
officers in question are officers of a state. 

(1) As jurisdiction is given by the law, the consent of the 
3 Parties cannot confer the right to adjudicate upon any cause 

ticular wurt ^ ^ Wlthheld from the cognizance of tlie par- 

,,, ( ! l . Th 6 case at bar is clearly a case in which a director of the 
Ij0a . n Trust Company, acting as attorney for an offi- 
cer of a Pennsylvania Court, attempted to bring within the cogni- 

° f f th u S v UI | re 7 e Coi ! rt ., of the District of Columbia, a subject- 
matter of which by law it had no jurisdiction, and by so doing to re- 

Sta'teofp 81 * 1 d< j fendan , t - from complying with the strict law/of the 
State of Pennsylvania limiting the investment of trust funds in the 

stock or public debt of the United States, or in the public debt of the 
comnKinaealth of Pennsylvania, or in the public debt of the Citv of 

intmSri ° r ° n r m ' sw ' un, > es at such prices, or in such rates of 
W ° f , P*Y m t nt respectively as the Orphans’ Court of 

hofi! “ffik shallthln k fi t, the laws of which State specifically with¬ 
hold authority from the courts of that State to make an order con- 
trary to the direction contained in any will or other instrument, in 
regard to the investment of trust funds. It is the settled law in 
Pennsylvania that a trustee unless authorized by the deed of trust 

?{? mv f tment in the stock of an incorporated company 
at the risk of the cestui que trust; F ^ 

(m) By jurisdiction over the subject-matter is meant the nature 
of the cause of action and of the relief sought; and this is conferred 
by the sovereign authority which organizes the court, and is to be 
sought for in the general nature of its powers, or the authority s D e- 
eially conferred. First: the Constitution or statute which creates 
the court may specifically enumerate the classes of action 
or subject of controversy to which the jurisdiction shall ex- 
Thls 18 usually the case in respect to original juris¬ 
diction of the supreme courts and in respect to probate and similar 
wiins. , 

(ra) In every case, where the jurisdiction of the subject-matter is 
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challenged recourse must be had to the sources of jurisdiction, 
whether constitution or statute, and if they show a want of authority 
in the court to adjudicate upon a particular controversy, its judg¬ 
ment must be considered incurably void. 

(o) The power to remove the incumbent of an otiice is incident to 
the power of appointment. If you cannot appoint an otlicer you 
cannot remove lnm, and if you cannot remove him you cannot sub¬ 
stitute a person in his place. To claim that the Supreme Court of 
the District of Columbia can appoint a testamentary trustee of an 
estate of a citizen of the State ol Pennsylvania domiciled at the time 
of his death in that State and leaving a will, the probate of which, 
under the constitution and laws of that State, is within the exclusive 
jurisdiction of its probate courts leads to a result and conclusion that 
is merely a reductio ad absurdum. If you cannot appoint you can¬ 
not remove; if you cannot remove you cannot substitute. Mr. Jus¬ 
tice Cox. who rendered the decree appointing the defendant substi¬ 
tute trustee of said estate, six months later in tlie same year following 


cident to the power of appointment. For the foregoing rea- 
30 sons paragraph one of said defendant s motion to dismiss this 
plaintiff s original and supplemental bills is frivolous. 

2. That the second, third and fourth paragraphs of the said de¬ 
fendant’s motion to dismiss are frivolous for the above reasons set 


forth in paragraph one hereof. 

3. That, fifth, sixth and seventh paragraphs of the said defendant's 
motion to dismiss are frivolous and not made in good faith and are 
not made in compliance with rules of equity of this Court in that 
they fail to state wherein said bills are either indefinite or ambigu¬ 
ous or prolix and redundant, or wherein they fail to state a good 
cause of action. 

4. That paragraph eight of said defendant’s motion to dismiss is 
wholly without merit for the reason that the said defendant had not 
answered this plaintiff’s original bill; and said supplemental bill 
was simply an amendment to her original bill, and by so amending 
it, the said defendant was not prejudiced in his rights in the least; 
further, while under section 85 of the Code of the District of Co¬ 
lumbia, the practice in said Court shall be according to the estab¬ 
lished course of equity and procedure and the rules established by 
the said Supreme Court of the District of Columbia not inconsistent 
with law. Section 054 of the Revised Statutes of the United States 
authorizes the Court to “permit either of the parties to amend any 
defect in the process or pleadings, upon such conditions as it shall, in 
its discretion and by its rules prescribe.’’ Further, that if the said 
defendant, the Washington Loan & Trust Co. did not take a secret 

brokerage commission for investing these funds and did not 
40 hold large sums of money uninvested for the period set forth 

in said supplemental bill, it could easily deny same and put 
the burden of proof on the plaintiff to establish the allegations set 
forth in her said supplemental bill. That the said motion to dismiss 
was filed for the purpose of delaying this cause; that the said defend- 
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hSSlJt'trr co f urse ., in this case has been to avoid facing and answering 
its liabilities for its gross violations of its trust while acting as said 

trustee de son tort; That this fact is shown by the very fact that it filed 

Hlild dt CU l°7 L Pe ‘ ltl0n f °, r a,lo "' an , ce of fees “d commissions which 
t had already taken in violation of law, without serving this plaintiff 

w th a eopj of said interlocutory petition in said Equity Cause 18058 

thp n) " n , dCr ,lle ™. les ; jf,hls Court it was required so to do, but over 
the objection of this plaintiff, defendant in said action succeeded in 

St uidm ,m'| i '!'' 7 ,7 U , t0ry pe,ition reforred to the Auditor, notwith- 
, 1 )f- the ,aot lhat an answer was filed to said interlocutory peti- 
t U[> a counter claim and charging gross violations of said 

f ■ , s ; t ' ' ll counter claim the said defendant ignored and wholly 

failed to answer and that said reference to the Auditor was had with¬ 
out any pleadings or answer on the part of said trustee to said counter 
claim; that the said trustee has failed to answer either t ie orig nal 
or supplemental bills filed herein although duly served with pw 

t’l’ t°n°i’ ar \ d J lie jf" le ,las •opg passed when it sliould have answered- 
that notwithstanding exceptions were filed to said Auditor’s report a 

copy of which was served upon said trustee with a notice of a time 
and hearing thereof by this Court the said trustee ignored same and 

41 fniP.VoT aUome y f ? r the plaintiff awaiting in court all day 
r the hearing of Ins motion on said exceptions without com- 
., t munieating to the plaintiff’s attorney any reasons why the 

- d "f* could not , ¥ I ,r f ent b y Ins attorney; that this plamtiffl 
,, ug 1 a copy of said interlocutory petition from the clerk of this 
Court and the clerk declined to make a copy thereof or to enter a 
precipe therefor on the docket of the Court for the reason that the 

Cause r i8058To fal ' C<1 f ° dep0S f sufflcient money in said. Equity 
Cause 180o8 to cover expenses for prosecuting its claims for few 

dead- ID tla f t U th We ' f* the P ^ lnti ? ‘i n said action No. 18058 was 

dead, that lie greater number of defendants were dead or had 

changed their s atus and that said trustee was not a parly to slid 
action and finally that this Court was wholly without jurisdiction 
to entertain the cause of action by reason of the want of jurisdiction 
of the subject-matter thereof of which fact the said trustee was 
charged with knowledge by reason of the fact that one of its direct¬ 
ors was the attorney for said deceased plaintiff, Benjamin F Bil- 

S T ing filed its iiJ “o*ion to 

ftisnuss Ihisnlaintiff s original and supplemental bills and served this 
plaintiff with a copy of said motion has failed to set said motion 
down tor hearing by this Court, thereby further delaying such cause 

tion C to°dis£ P ain ‘ iff fileS thi8 m ° tion tostrb:e “aid ,T 

GEORGE F. CURTIS, 

'Attorney for Plaintiff. 

To 7 p ; ssr *- d ? 7 hn 1 P- Larner and Arthur Peter, Attorneys for the De- 
nant 1 ’ " asIlln g ton 1x1210 & Trust Company, and to said Com- 

42 a T 4 i ke will be for hearing on Fri- 

day the 15th day of February, 1918. 

GEORGE F. CURTIS, 

Attorney for Plaintiff. 
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Receipt of a copy of the above this 13th day of February, 1918, is 
hereby admitted. 

JOHN B. LARNER, 

Pr. W. L. & T. Co. 


Notice of Hearing of Motion of Washington Loan & Trust Co. 

Filed February 15, 1918. 

******* 

To George F. Curtis, Esq., Attorney for Plaintiff: 

Take notice that the motion of the defendant Washington Loan 
and Trust Company, heretofore filed in the above-entitled cause, to 
dismiss the Bill of Complaint and the Supplemental Bill of Com¬ 
plaint, both also heretofore filed in said cause, will be for hearing 
on the 23rd day of February, 1918, or as soon thereafter as counsel 
can be hears. 

ARTHUR PETER, 

Att'y for Deft Wash. Loan & Tr. Co. 

Service of the foregoing notice acknowledged and accepted this 
15th day of February. 1918, a copy of the motion therein referred 
to having been heretofore served on me. 

GEORGE F. CURTIS, 

Att'y for Plaintiff. 


43 Opinion of the Court. 

Filed April 3, 1918. 

******* 

Hearing on a motion by the defendant, Washington Loan & Trust 
Company to dismiss the original and supplemental bills filed in the 
above entitled case, and on a motion by the plaintiff to strike out the 
motion of the defendant to dismiss, for grounds stated therein. 
These motions were heard at the same time that the exceptions to 
the Auditor's report and the motion to overrule said report in 
Equity cause No. 18058 were heard. 

The motion to strike out the motion to dismiss must be overruled, 
and the motion to dismiss granted. It is enough to say that in the 
opinion of the Court no questions are raised by these bills that were 
not properly before the Court in Equity cause No. 18058, referred 
to above. If the contentions made in this last mentioned case on 
behalf of the plaintiff are sound, she will secure the result sought to 
be obtained in the later suit. The Court has filed an opinion in the 
earlier suit overruling the exceptions and denying the motion to 
overrule the Auditor’s report. If it has committed error in so doing, 
the appellate tribunal will correct the error, and all of the rights 
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claimed by the plaintiff in the later suit will be conserved in the 
proceedings that wouldI follow a reversal of the action of the Court 

Court if^ll 1 ^ T?' Th ^ later proceeding in the judgment of the 
Court if allowed to proceed, would result in a vexatious litigation and 

44 accom;plish no more than can be accomplished in the earlier 

suit, and the defendants in the later suit ought not to be sub- 
jected to a needless litigation. 

lenlt’lf -4 its , opini ‘! n the easier suit, has stated at 

!l n xLi i S < e r a ions influenced it to the conclusion there 

Sdt ^»' ,he “““ <° * 

iv n . «- der "II 11 1,6 sign ? <l on presentation therefore, overruling the 
modon to d'isrniss.* 0 S ' r ® 6 m0ti ° n to <*“ and ^staininf the 


April 3, 1918. 


F. L. SIDDONS, 

J ustice. 


Motion to Have Decree Signed, &c. 
Filed April 17, 1918. 


fWt fwu 1 pl f ntlff her attorney and represents to the 
Court that she cannot appeal from the decree or order which this 

Honorable Court purposes to make and enter in the above cause sus- 

5ont!l de ’ en l ant T - H - Washington Loan & Trust Company’s 
motion to dismiss her original and supplemental bills filed herein 

fi° r q 16 ! reasons set forth in its opinion rendered and filed herein on 
the 3rd day of April, 1918, until the presentation of said order to be 
signed by the Court as indicated in said opinion: that although two 
weeks have passed since said opinion was rendered and filed herein 
no order or decree has been signed or made bv the Court or 
4 presented to be signed by said defendant; wherefore, the 
i i r P) al ^Lff moves the Court in order that she may not be further 
delayed m her appeal to the Court of Appeals of the District of Co¬ 
lumbia from said order and opinion, which she hereby appeals from 
and purposes to appeal from to the said Court of Appeals that said 
order be made and the Court permit said plaintiff to appeal and stay 
execution of said order without a cash deposit or bond to perfect said 
appeal for the reason that said defendant as trustee of the estate for 
the plaintiff is custodian of said estate and collects its income to be 
pmd to plaintiff and therefore is fully protected, as to iis cTts, or m 

thrift nn I K atl j e . that the Court fix the usual amount of $50.00 cash or 
$1UU.U0 bond to secure costs on said appeal. 

GEORGE F. CURTIS,. 

Attorney for Plaintiff. 


4—3195a 
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To Arthur Peter, Esq., Attorney for the defendant, and to the Wash¬ 
ington Loan & Trust Co., 9th A F Sts. N. W., Washington, 1). C.: 

Take notice that the foregoing motion will be for hearing in 
Equity Court No. 1, before Mr. Justice Siddons on Friday, the 19th 
day of April, 1918, at ten A. M., or as soon thereafter as counsel can 
be heard. 

GEORGE F. CURTIS, 

Attorney for Plaintiff. 


Receipt of a copy of the above motion and notice this 17th day of 
April, 1918, at 3:40 P. M. is hereby admitted. 

‘ ARTHUR PETER, 

Attorney for the Defendant, The Washington 

Loan & Trust Co. 


46 Decree. 

Filed May 3, 1918. 

**♦*♦*♦ 

Upon consideration of the original Bill of Complaint, of the Sup¬ 
plemental Bill of Complaint, of the Motion of the defendant Wash¬ 
ington Loan and Trust Company, to dismiss said original and sup¬ 
plemental Bills, and of the motion of the plaintiff to strike out said 
motion to dismiss, all heretofore filed in the above-entitled cause, it is 
by the Court this 3rd day of May, 1918, adjudged, ordered and de¬ 
creed that plaintiff’s said motion to strike out said defendant’s motion 
to dismiss said original and supplemental Bills of Complaint be, and 
the same is hereby, overruled and dismissed; and further that said 
defendant’s motion to dismiss said original and supplemental Bills 
of Complaint be, and the same is hereby, granted, and that said orig¬ 
inal and supplemental Bills of Complaint be, and they are hereby, 
dismissed. 

And it is further adjudged, ordered and decreed that the plaintiff 
pay the costs of this suit, to be taxed by the Clerk of this Court, and 
that the defendants have execution therefor as at law. 

F. L. SIDDONS, 

Justice. 


From the aforegoing decree the plaintiff, Mary M. Harrison, by 
her attorney, George F. Curtis, in open Court, prays an appeal to the 
Court of Appeals of the District of Columbia, which is hereby 
47 allowed, and the bond for costs on said appeal is hereby fixed 
at one hundred dollars ($100.00). 

F. L. SIDDONS, 

Justice. 
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Petition for and Order Allowing {Appeal, &c. 

Filed May 8, 1918. 

******* 

The above-named plaintiff conceiving herself aggrieved by the de¬ 
cree made and entered in the above-entitled cause, on or about the 

<w ay f°i May ’i 19 \ d0 ‘ h , hereby appeal from said decree to the 
^° urt t? f wfP ea , S of the , Dls,triet of Columbia, and said plaintiff 
prays that this, her appeal, may be allowed; and that a transcript of 
the record and proceedings and papers upon which said decreed 
made and entered, duly authenticated, may be sent to the Court of 
Appeals of the District of Columbia, and that the amount of a Bond 
to operate as a supersedeas be fixed by the Court 

’ GEORGE F. CURTIS, 
Attorney for Plaintiff and Appellant. 

And now, to wit, on May — 1918, it is ordered that the anneal be 
allowed as prayed for, and the amount of the bond, to operate as a 

supersedeas and as security for costs, is fixed at the sum of_ 

By the Court, 

J ustice. 

48 T V 4rtb " r Peter ’ Attorney for the Washington Loan and 
trust Company and to said Company, Washington, D. C.: 

Please take notice that the above petition will be called to the at¬ 
tention of the Court on Friday, the 10th day of May, 1918, at 10 
A. M. or as soon thereafter as counsel can be heard. 

GEORGE F. CURTIS, 

Attorney for Mary M. Harrison. 

Receipt of a true copy of the above is this 7th day of May, 1918 
hereby admitted. 1 J ’ 

ARTHUR PETER, 

Attorney for Washington Loan and Trust Co. 

| Order for Citation. 

f : Filed May 8, 1918. 

******* 

. T |l e Clerk of said Court will issue citation of notice of appeal to 
the Court of Appeals of the District of Columbia, in the above- 
entitled cause by Mary M. Harrison, plaintiff and appellant therein, 
and direct said citation to the said Washington Loan and Trust Com¬ 
pany to be served on its President John B. Earner or on its Vice 
President Andrew Parker. 

GEORGE F. CURTIS, 

Attorney for Mary M. Harrison, . 

Plaintiff and Appellant. 
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49 In the Supreme Court of the District of Columbia. 

No. 35,656. In Equity. 

Mary M. Harrison 
vs. 

Washington Loan & Trust Co. et al. 

The President of tlie United States to Washington Loan & Trust 

Company, Greeting: 

^ ou are hereby cited and admonished to be and appear at a 
Court of Appeals of the District of Columbia, upon the docketing 
the cause therein, under and as directed by the Rules of said Court, 
pursuant to an Appeal noted in the Supreme Court of the District of 
Columbia, on the 8th day of May, 1918, wherein Mary M. Harrison 
is Appellant, and you are Appellee, to show cause, if any there be, 
why the Decree—rendered against the said Appellant, should not 
be corrected, and why speedy justice should not be done to the par¬ 
ties in that behalf. 

Witness the Honorable J. Harry Covington. Chief Justice of the 
Supreme Court of the District of Columbia, this 8th day of May in 
the year of our Lord one thousand nine hundred and eighteen. 

[Seal Supreme Court of the District of Columbia.] 

By F. E. CUNNINGHAM, Ass’t Clerk . 

J. R. YOUNG, CVk, 

Service of the above Citation accepted this — day of-, 19—. 


Attorney for Appellee. 

[Endorsed:] No. 35,656. Equity. Harrison vs. Wash. Loan 
& Tr. Co. Citation. Issued May 8, 1918. Served copy of within 
Citation on Washington Loan & Trust Co. by serving J. B. Lamer, 

Pres-d-, personally, May 9, 1918. Maurice Splain, Marshal. - 

-, Attorney for Appellant. 

50 Order for Noting Appeal. 

Filed May 10, 1918. 

******* 

The Clerk of said Court will note an appeal for the plaintiff and 
appellant Mary M. Harrison, in the above-entitled cause to the 
Court of Appeals of the District of Columbia from the order and 
decree entered therein on or about the third dav of Mav 1918 

GEORGE F. CURTIS, ’ 

. Attorney for Mary M. Harrison, 

Plaintiff qnd Appellant. 
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Exception Denying Motion to Fix Amount of Supersedeas Bond. 

Filed May 10, 1918. 

******* 

Comes now the plaintiff herein, Mary M. Harrison, by her attor- 
ne}, and moves the court for an allowance of an exception on the 
record to the order passed herein on the 10th day of May 1918 on 
the petition of the plaintiff for the allowance of an appeal to the 
Court of Appeals of the District of Columbia from the decree made 
and entered herein on the 3d day of May 1018, which said excep¬ 
tion was taken in open court, and is based upon the ground that the 
counsel for the defendant, Washington Loan & Trust Company, was 
present in open court when said petition was so called to the atten¬ 
tion of the court, that it was called to the attention of the court 
during the term of the court when said decree of May 3d 

51 1918 was made and entered against the plaintiff, dismissing 
her original bill of complaint and her supplemental bill filed 

herein, and that said petition in effect and in fact constituted a notice 
of appeal in open court from said decree as contemplated bv the 
Code of the District of Columbia, and the Rules of the Court of Ap¬ 
peals of the District of Columbia ; further that this plaintiff s attor¬ 
ney was in Quantico, Virginia, on the 29th day of April 1918, when 
the court s secretary addressed him a notice to his office 825 Riggs 
Building Washington, D. C.; that the court would dispose of the 
landing decree in the above entitled cause on the 1st day of May 
1918, and was also in Quantico said State of Virginia, on the said 
1st day of May 1918, and received no notice of the date when the 
court would dispose of said pending decree in consequence of which 
this plaintiff had no opportunity on the date, to wit, the 3d day of 
May 1918, when the court made and entered said decree, to give a 
notice of appeal in open court on that date to the Court of Appeals 
of the District of Columbia, from said decree. 

GEORGE F. CURTIS, 

Attorney for Mary M. Harrison, 

Plaintiff and Appellant. 

Motion to Approve Bond. 

Filed May 14, 1918. 

******* 

Comes now the plaintiff, Mary M. Harrison, by her attor- 

52 ney and tenders as surety on her bond fixed by the Court in 
the above entitled case at $100.00, the United States Fidelity 

and Guaranty Co., which bond the plaintiff now presents to the 
Court and moves the Court to approve same. 

GEORGE F. CURTIS, 

Attorney for Plaintiff. 
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To Arthur Peter, Esquire, Attorney for the Washington Loan & 
Trust Go., and to said Company: 

Please take notice that the above motion will he called to the at¬ 
tention of the Court on Friday the 17th day of May, 1918, at 10:00 
A. M. or as soon thereafter as counsel can be heard. 

GEORGE F. CURTIS, 

Attorney for Plaintiff. 

Receipt of a true copy of the above is this 14th day of May, 1918, 
hereby admitted. 

ARTHUR PETER, 

Attorney for the Washington 

Loan and Trust Company. 

Order for Citation on Appeal. 

% 

Filed May 15, 1918. 


The Clerk of said Court will please issue citation of notice of ap¬ 
peal to the decree herein of May 3, 1918, by the plaintiff in above- 
entitled cause to the Court of Appeals of the District of Columbia, 
and direct said citation to the said defendant Washington 
53 Loan and Trust Company, said notice of appeal being filed 
herein on' the 10th day of Mav, 1918. 

GEORGE F. CURTIS, 

Attorney for Mary M. Harrison, 

Plaintiff and Appellant. 
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In the Supreme Court of the District of Columbia. 

No. 35656. In Equity. 

Mary M. Harrison 
vs. 

Washington Loan & Trust Co., Trustee, et al. 


The President of the United States to Washington Loan & Trust 

Company, Trustee, Greeting: 

You are hereby cited and admonished to he and appear at a Court 
of Appeals of the District of Columbia, upon the docketing the cause 
therein, under and as directed by the Rules of said Court, pursuant 
to an Appeal noted in The Supreme Court of the District of Colum¬ 
bia, on the 10th day of May, 1918, wherein Mary M. Harrison is 
Appellant, and you are Appellee, to show cause, if any there be, why 
the Decree—rendered against the said Appellant, should not be cor¬ 
rected, and why speedy justice should not be done to the parties in 
that behalf. 
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Witness the Honorable J. Harry Covington, Chief Justice of the 
Supreme Court of the District of Columbia, this loth dav of May 
in the year of our Lord one thousand nine hundred and eighteen! 

[Seal Supreme Court of the District of Columbia. ] 

J. R. YOUNG, Cl’k. 

By F. E. CUNNINGHAM, Asst Clerk. 

Service of the above Citation accepted this — day of_, 19_. 

Attorney for Appellee. 

[Endorsed:] No. 35,656. Equity. Harrison vs. Wash L & Tr 
Co. Citation. Issued May 15, 1918. Served copy of the within 
Citation on U ashington Loan & Trust Co. by serving John R 
Urner, Pres-d-, personally. May 16, 1918. Maurice Splain Mar- 
shal.-, Attorney for Appellant, ’ 

55 Order Noting Appeal. 

Filed May 17, 1918. 

******* 

hv f [ 0 '! Ma >' 17tll > 1918 > c <>mes the plaintiff Man- M. Harrison 
b\ her attorney in open court and anneals to tho Pm ir f r \ , ’ 

of the District of Columbia from the order and d^r!i ,° f *PP eais 

entered herein on the third day of May AD iQis ri ° co . urt 

•hi. Plaintiff's Origin., Bill l, oSini fclSg.fri 

. 1 j- an< ? ,lle motion of the plaintiff to strike the defendant’s motion 
to dismiss be severally overruled and dismissed, and further tlmt ho 
defendant the Washington Loan nnH Tm«f rv* > that the 

dismiss said Original and Surellentl BiTbe TaS an^l'wY' 0 

rthTcle* k‘and tCT ‘T Tt £*25 

at law d h h defcndants have execution therefor as 

GEORGE F. CURTIS, 

Attorney for Mary M. Harrison, 

Plaintiff and Appellant. 

Memorandum. 

Ma y 17, 1918.—Appeal Bond approved and filed. 

Opinion of the Court. 

Filed May 22, 1918. 

dism^theS SLmpS’t in eSd Xe a^order or 

decree was signed, granting the motion and dismissing the bill 



32 


MARY M. HARRISON V9. 


Counsel for the plaintiff not being in Court when the order or decree 
was signed, the Court directed that the usual notation of an appeal 
on behalf of the plaintiff be made at the foot of said order or decree, 
and the same was signed by the Court. 

Thereafter, and on the 17th day of May, 1918, counsel for the 
plaintiff tendered a bond on appeal with surety, and the same was 
approved by the Court and duly filed, thus perfecting the plaintiff’s 
appeal to the Court of Appeals. 

Before the bond was submitted, counsel for the plaintiff en¬ 
deavored to convince the Court that the bond ought to be made to 
operate as a supersedeas, to which the Court declined to assent. 

On the 8th day of May, 1918, counsel for the plaintiff filed what 
is called a petition for an allowance of an appeal; and on the 10th 
. day of May, 1918, asked the Court to sign the order that imme¬ 
diately follows the petition, which the Court declined to do. Coun¬ 
sel for plaintiff also tendered another order which contains language 
to the effect that said petition was denied. This the Court also re¬ 
fused to sign. Counsel for the plaintiff also tendered an ex- 

57 ception predicated upon the assumption that the last men¬ 
tioned order would be signed and taking exception thereto. 

This exception contained at the foot thereof language indicating that 
it was allowed and a signature line for the Court. This the Court 
also refused to sign, and on the 17th day of May, 1918, counsel for 
said plaintiff exhibited to the Court a document which is entitled 
“Appeal Noted in Open Court.’’ 

These four documents are herewith returned to the files of the 
Court. 

So far as the Court has been able to perceive, the plaintiff’s right 
to appeal to the Court of Appeals from the order or decree of May 3, 
1918, has been fully preserved to her; and by the approval and 
filing of the appeal bond, the case is now out of the jurisdiction of 
this Court, excepting for such necessary action as may hereafter be 
requisite and necessary to secure the transmittal of an appropriate 
record on appeal to the Court of Appeals. 

F. L. SIDDONS, 

Justice. 

Mav 22nd, 1918. 

* 

Assignment and Specification of Errors. 

Filed June 4, 1918. 

******* 

Now comes Mary M. Harrison, by her attorney, and makes the 
following assignment of errors in the above entitled cause. 

1. The Court erred in denying the plaintiff’s and appellant’s 

motion for an order to show cause, filed herein January 18, 

58 1918, why the order of May 4, 1917, filed in equity cause No. 
18058 should not be stayed until the further order of this 

Court. 

2. The Court erred in its final decree entered herein May 3, 1918, 
in denying the plaintiff’s and appellant’s motion to strike the defend- 
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ant, the Washington Loan and Trust Company’s motion to dismiss 
th 3 P Th 8 * nd su PP lemen t«l bills filed herein. 

Loan Ind Trn^ r™* 1 m , granti . n S the defendant, the Washington 

ISfA T } ' S T-'T t0 J disrai , 38 the Plaintiff’s and 8 S> 

and in disSSg sa me e0m P hmt and supplemental bill filed herein 

out by him, »„ pl.I.UifttSimSraiS? Xrti 

V’ 1 91 8, that a decree be prepared and signed in accordimce wH^h 
% 'q!] ,r yt" rl,,< -‘ n opinion filed herein April 3, 1918 

suneiidLs'i^ntfTiy 11," n i°‘ gTantil ‘g ? he Plaintiff’s motion to fix a 

rThfoStrimteaSo&v'tte • 

!mt.“““ ° f 11,0 “ b ° I,> “ ,itM “««"•' the plamtiff and 

i ^ 0UI ^ erred in rendering its decree of \fnv q v ,] c 

the defendant, the Washington Loan and Trust Company. ° f 
8. The Court erred in not rendering its decree in favor of the 
plaintiff and appellant, Mary M. Harrison?* ° f the 

09 IV herefore the said plaintiff and appellant Marv M H»r 

i ( oT’ ? ra - vs that the decree of the Supreme Court of theTW 
tnct of Columbia, entered herein on the 3rd day of May 1918 should 
be reversed in all things, and that the prayers of the plain tiff’s Oril- 
mal and Supplemental Bills be granted, or in the alternative that th 
cause be remanded to the trial Court with diritfon thTt Jdd If ‘a® 
ant, the Washington Loan and Trust a ,panTanswefsSd OnL-nM 

” d u.h u rr n "“ Bil1 *' ” d “**•"» «s *«~“y ?h n . e, s 

Dated Juno 4th, 1918. 

GEORGE F. CURTIS 
• Attorney for Mary M. Harrison, 

Plaintiff and 'Appellant. 

o, Sr'iSis, sk£ °' ™ “ ih » «•? 

, „ , ARTHUR PETER, 

Attorney for Washington Loan and Trust 

Company, Defendant and Appellee. 

Praecipe for Transcript of Record on Appeal. 

Filed June 4, 1918. 


A tTInJ’rOo^ ? f i hls Co, T t . is l, ien:,l - v directed to prepare and certify 
a transcript of the record m the above entitled cause for the use of 

Piloting? ° f the DiStrict ° f Columbia ’ b y including the 

60 an T 4 e i 918 " tiff ’ S ° riginal ““ of com P lai nt filed herein Janu- 

Motion of plaintiff for rule filed herein January 18 1918 - 
5—3195a 
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MARY M. HARRISON VS. 


Order denying motion of plaintiff for rule filed herein January 18, 
1918 ; 

Exception by plaintiff to order denying motion for rule allowed by 
Siddons, J. filed herein January 18, 1918; 

Plaintiff’s supplemental bill, Fiat of Siddons, J. filed herein Janu¬ 
ary 18, 1918; 

Motion of defendant, Washington Loan & Trust Company, to dis¬ 
miss cause filed herein February 8, 1918; 

Motion of plaintiff to strike out motion of Washington Loan & 
Trust Company to dismiss; notice and acknowledgment, filed herein 
February 13, 1918; 

Notice of hearing of motion of defendant Washington Loan & 
Trust Company of February 8, 1918, and acknowledgment of serv¬ 
ice * 

Opinion of the Court (Siddons, J.) filed herein April 3, 1918; 

Motion of Plaintiff to have decree signed, notice and acknowl¬ 
edgment, filed herein April 17, 1918; 

Decree dismissing bill, appeal noted, filed herein May 3, 1918; 

Petition and appeal of plaintiff to fix amount of appeal bond, 
notice and acknowledgment, filed herein May 8, 1918; 

Citation on appeal to defendant Washington Loan & Trust Com¬ 
pany, filed herein May 8, 1918 ; 

Appeal by plaintiff from decree of May 3, 1918, filed herein May 
10, i918; 

61 Citation returned served on Washington Loan & Trust 

Company, filed herein May 13, 1918; 

Notice by plaintiff to approve appeal bond, notice and acknowl¬ 
edgment, filea herein May 14, 1918; 

Citation on appeal to defendant Washington Loan & Trust Com¬ 
pany, filed herein May 15, 1918; 

Citation on appeal to defendant Washington Loan & Trust Com¬ 
pany, returned served May 17, 1918; 

Memorandum of opinion of the Court (Siddons, J.) filed herein 
May 22, 1918; 

Exception to order of May 10, 1918; filed herein May 10, 1918; 

Appeal noted in open court from decree of May 3, 1918; filed 
herein May 17, 1918; 

Assignment and specification of errors, filed herein June 4th, 1918. 

This praecipe for transcript of record filed herein June 4th, 1918. 

Memorandum of Bond on appeal of plaintiff, $100.00. Ap¬ 
proved. U. S. Fidelity & Guaranty Co. 

GEORGE F. CURTIS, 

Attorney for Mary M. Harrison, 

Plnintiff and Appellant. 

Dated June 4th, 1918. 


Sendee of a copy of the above is acknowledged this 4th day of 
June, 1918. 

ARTHUR PETER, 

Attorney for The Washington Loan and 

Trust Co., Defendant and Appellee. 
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62 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

Columbia £rebv U ee?tifv e th B °/ the Supreme Court of District of 
both inclusive / i ; 1 foregoing pages numbered from 1 to 61 

c^dingtT^oS of couZf hCM 2 r rd ’ T 
part of this transcript in cause No w ^ lc ^ ls made 

sea VS^urt aTfh'eV^o? W name and affix the 

25th da^of jfi’l918 y ° f Wash,n e‘ on . ln ^ District, this 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, 

Clerk. 

tl^ nd0 M ed » eover * District of Columbia Supreme Court, Nn 
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OCTOBER TERM, 1918. 


No. 3195. 


MARY M. HARRISON, Appellan' 


V8. 


THE WASHINGTON LOAN AND TRUST COMPANY 

Trustee. 


APPEAL FROM THE SUPREME COURT OF THE 

COLUMBIA. 


DISTRICT OF 


BRIEF FOR APPELLANT. 


Statement. 

In order to facilitate conciseness and clear understanding 
of this statement of facts, proceedings and questions in¬ 
volved, the following terms are described and brief explana¬ 
tion given in relation to Equity Cause No. I 8 O 08 and its 
hearing on the case at bar: 

In this statement the term “appellant” will mean Mary M. 
Harrison, plaintiff, who is the present sole life beneficiarv 
of the income of the residuary estate of Edmund C. Bittinger. 

Ip 
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named in the original and supplemental bills in Equity 
Cause No. 33656, and one of the defendants named in Equity 
Cause No. 18058, which was a suit for substitution of a trustee 
of said estate, referred to in the opinion of the court below 
(T. R., 25), while the term “appellee” means the Washing¬ 
ton Loan & Trust Company, a corporation having its prin¬ 
cipal place of business in the District of Columbia, defendant 
in said Equity ‘Cause No. 35656, and substituted trustee of 
said estate by decree in said Equity Cause No. 18058, not a 
party to said Equity Cause 18058 for substitution of trustee, 
nor named a party plaintiff or defendant in said cause 18058 
in the court below, but coming into said cause 18058 by a 
petition filed therein May 1, 1017, praying for the courts 
ratification of its unlawful acts by way of a prayer for an 
order referring said cause to the auditor for the purpose of 
stating in full its account as trustee and to consider and re¬ 
port to the court upon all matters relating thereto, including 
proper fees, costs, expenses, commissions, and other charges 
incident to said trusteeship. 

The said petition of the appellee was so tiled on May 1, 
1917, after the appellant had on the 23d day ot tebruary, 
1917, demanded an accounting of its trusteeship and after 
appellant had demanded ol the appellee the money unlaw¬ 
fully taken bv it (T. *R., 8). 

To said petition of appellee, the appellant, on the 4th day 
of Mav, 1917. tiled her answer in the nature of a petition for 
relief, setting up charges of gross violation ot its trusts hv the 
appellee, and praying that tin* “court deny a reference to the 
auditor of the said combination report and petition until 
issues are raised and decided by the court by said trustees 
|»etition and vour petitioner's petition, upon which your 
petitioner prays that process issue to said trustee* to answer 


same. 


The appellee's petition for a reference of said cause 18058 
to the auditor and the appellant's answer objecting to same 
and charging fraud on part of said appellee as trustee*, 
which charge of fraud appellee did not deny, were heard by 
the court below on the 4th day of May, 1917, the day that 
appellant tiled her said answer, and over the objection of 
appellant the court ordered said reference to the auditor as 
prayed, and allowed appellant an exception on the record of 
said order of reference. 



v^r-Tv^ 



I ending the report of (lie auditor on said reference, the 
appellant was informed by her attorney that an investigation 
of the records of the orphans’ court of Philadelphia Countv. 
Mate of Pennsylvania, in the matter of the probate proceed¬ 
ings in that court in the probate of the will of her uncle the 
said Edmund C. Hittinger, that said orphans’ court of Phila¬ 
delphia ( minty had sole and exclusive jurisdiction of the 
said estate; that it was a court of competent jurisdiction 
winch had lirst acquired actual and constructive possession 
of the res the assets of said estate, all of which were within 
the jurisdiction of said orphans’ court; that her said uncle 
died testate, domiciled in law and in fact within the juris¬ 
diction of said orphans' court,- and that the said original 
executor and trustee named in the said will petitioned for 
the probate of said will, and that all the parties in interest 
consented to the probate of same; that therefore the Supreme 
Court oi the District of Columbia, upon the jietition of the 
said Benjamin K. Bittinger, in said Equity Cause 18058, for 
substitution of a trustee of said estate in his place and stead, 
was without jurisdiction or power to substitute a trustee in 
the place of said Pennsylvania court’s trustee, ami that the 
decree made and entered therein substituting the appellee 
was void—a mere nullity—and that without seeking a re¬ 
versal of said decree in said Equity Cause No. 18058 she was 
entitled in equity to proceed against the said appellee as trus¬ 
tee in an independent cause to recover the loss occasioned her 
as a lieneticiary by the violations of its trust and fraud in fact. 

as set forth in said original and supplemental bills in the 
cast* at bar. 

Further pending the report of the auditor the appellant 
filed her said original and supplemental bills, and on Jan¬ 
uary 18, 1918, filed her motion for an order to show cause, 
if any there be, against said appellee, why the said order of 
reference to the auditor in Equity Cause No. 18058 should 
not be stayed until the further order of this court in the cause 
at bar. This motion of the appellant was, on the same date 
it was filed therein, denied by the court and the appellant 

allowed her exception on the record to said order <T R 
14-15). v • 

This is an appeal from a decree of the Supreme Court of 
the District of Columbia, holding a term in equity, dismiss- 











ing appellant's original and supplemental bills on motion 
of the appellee, overruling and dismissing appellant s motion 
to strike appellee s said motion to dismiss said bills, decreeing 
that appellant pay the costs of said suit, and that appellee 

have execution as at law. 

In its opinion the court stated (T. R., *24) : 

“These motions were heard at the same time that 
the exceptions to the auditor's report and the motion 
to overrule said report in Equity ( ause No. I 8 O 08 
were heard * * * . 

“It is enough to say that in the opinion of the court 
no questions are raised by these bills that were not 
properly before the court in Equity Cause No. 180*>S, 
referred to al>ove. If these contentions made 111 the 
last-mentioned case on behalf of the plaintiff are 
sound, she will secure the result sought to l»e obtained 
in the later suit. The court has filed an opinion in 
the earlier suit overruling the exceptions ami denying 
the motion to overrule the auditors report. If it has 
committed error in so doing, the appellate tribunal 
will correct the error, and all the rights claimed by the 
plaintiff in the later suit will t>e conserved in the pro¬ 
ceedings that would follow a reversal of the action of 
the court in the earlier suit" (T. R., *24). 


The decree in said Equity Cause No. I 8 O 08 , to which the 
lower court refers in its said opinion, is predicated on the 
premise that it had jurisdiction to substitute the appellee in 
the place and stead of Benjamin V . Bittinger, who was a 
trustee under a decree of the orphans court of Philadelphia 
County, State of Pennsylvania, of the estate of Edmund ( . 
Bittinger, who died testate, domiciled in law- and in fact in 
the county of Philadelphia, State of Pennsylvania, the said 
orphans’ court of Philadelphia County, State of Pennsyl¬ 
vania, being a court of competent jurisdiction and the first 
court which acquired actual and constructive possession of 
all the assets of the estate of said Edmund C. Bittinger, and 
which court duly probated his will, and under whose direc¬ 
tion said estate was being managed by its duly appointed 
officer—the said Benjamin F. Bittinger, as trustee—at the 
time of said substitution of trustees, all the parties in interest 
in said estate consenting to the jurisdiction of said orphans' 
court of Philadelphia County, said State, to probate said will, 
to appoint said Benjamin F. Bittinger trustee, and manage 








said estate through its said trustee, under the constitution 
and statutes of the State of Pennsylvania and the rules of the 
said orphans’ court. 

> The said orphans’ court of Philadelphia County, State of 
Pennsylvania, had not surrendered its jurisdiction of the 
estate of said Edmund C. Bittinger, and it still held the assets 
of said estate in emtodia leyis in the person of its appointed 
trustee, the said Benjamin F. Bittinger, when the Supreme 
Court of the District of Colunihia, upon the petition of said 
Benjamin F. Bittinger by its decree in said Equity Cause 
No. 18058, substituted the said Washington Loan <fc Trust 
Co. trustee of said estate. 

The decree in said Equity Cause No. 18058 is also predi¬ 
cated upon the premise that it had jurisdiction to enlarge the 
power of the appellee, over and above that specifically limited 
to the original trustee by the terms of the will of said Ed¬ 
mund C. Bittinger, which will provided that “All the money 
that I have may be found in the said Farmers’ and Me¬ 
chanics* National Bank and in .the Guarantee Trust and Safe 
Deposit Company (both of the City of Philadelphia, State 
of I ennsylvania), and I direct my ejrecutors to invert it iti 
yood and leyal seeurities and pay over the net income as 
aforesaid. Should the Memphis bonds be paid off, the 
money received therefor is aim to he inverted in yood and 
hyal .securities and the net income appropriated as herein¬ 
before directed. \\ hereas, the said decree in Equity Cause 
I 8 O 08 enlarges the testator’s specific directions as to the in¬ 
vestments of said estate in that it. decreed that “the said 
Washington Loan & Trust Company is authorized , empow¬ 
ered, and directed to keep said trust funds invested in such 
securities as said trustee shall in its wisdom think wise and 
proper, and pay the income therefrom to the beneficiaries 
mentioned in said last will and testament” (T. R., 4 ). The 
good and legal securities prescribed in said will means good 
and legal under the constitution and statutes of the State of 
Pennsylvania. The so-called investments made by the said 
substituted trustee, as hereinafter set forth, were not good 
and legal investments under the laws of the St ate of Pennsyl¬ 
vania, nor could the losses hereinafter referred to arising 
from the so-called investments so made by the said appellee 
be charged against the said estate under the laws of the State 
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of Pennsylvania, nor could the said appellee take part of the 
gains to said estate arising from so-called investments of said 
estate, hereinafter referred to, under the laws of said State, 
while at the same time it took in addition thereto alleged 
commissions without ail order of court for its alleged services 
in making said alleged investments, including commissions 
on the said losses arising from its alleged investments. Fur¬ 
ther, said appellee in its wisdom saw lit to hold 312 shares of 
the M.. K. & T. R. R. (Vs common stock from the 29th day 
of March. 1897, to January 4, 11118, over twenty years, with¬ 
out receiving any dividend thereon during said time, and 
also held ;>0 second-mortgage bonds of said railroad dur¬ 
ing said time, when under the laws of the State of Pennsyl¬ 
vania it should have called in said securities; that is, it should 
have sold them and invested the proceeds under the said State 
laws. 

The questions involved in this appeal relate to the follow¬ 
ing: 

First, (a) The jurisdiction of the court helow to usurp 
the jurisdiction of the orphans' court of Philadelphia County, 
State of Pennsylvania, upon the petition of Benjamin F. 
Bittinger. an officer of said orphans* court, to wit. its ap¬ 
pointed trustee of the estate of Edmund C. Bittinger, a citizen 
of said State domiciled in law and in fact within the jurisdic¬ 
tion of said orphans’ court and State, the said court being 
a court of competent jurisdiction, having actually taken pos¬ 
session of the assets of said estate and holding them in cun- 
tod ia It yin in the person of its said officer and trustee, the 
said Benjamin F. Bittinger, and no question being raised a* 
to the jurisdiction of said orphans’ court of Philadelphia 
County, all the parties in interest consenting to the probate 
of said will by said orphans’ court. 

(h) The question of consent of all the parties in interest 
to the said substitution of a trustee of said estate, the jurisdic¬ 
tion so to substitute having been withheld from the cogni- . 
zanee of the court below by the law creating said court. 

(c) If the court l>elow was without jurisdiction to substi¬ 
tute a trustee for said estate was this lack of jurisdiction cured 
by ratification or waiver of the parties in interest. 

(d) Was the court below, under Article IV, Section 1, of 
the Constitution of the United States, required to give full 
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faith and credit to the judicial proceedings of the orphans’ 
court of Philadelphia County, State of Pennsylvania, in the 
probate proceedings of said orphans’ court on the will of said 
Edmund C. Bittinger and the decree of said orphans’ court 
appointing said Benjamin F. Bittinger trustee of said estate, 
no question having been raised as to the jurisdiction of said 
orphans' court or as to the regularities of its proceedings, and 
.1 parties in interest appearing and consenting to same? 

(e) Is the power to substitute a trustee incident to the 
power to remove a trustee from office, and is the power of 
removal an incident to the power of appointment? In other 
words, has the court below power to appoint a trustee of an 
estate of a citizen of the State of Pennsylvania, domiciled in 
law and in fact in said State at the time of death and all of 
his assets within said State—could the consent of the bene¬ 
ficiaries under said will confer such a jurisdiction upon the 

court below, or could their ratification cure the lack of juris¬ 
diction ? 1 

(f) Is it not a canon of international law and a general 
rule in this country that the law of the domicile governs the 
status of a person and the disposition and management of his 
personal property? 

(9) T lie jurisdiction and power of the court below in ren¬ 
dering its said decree in Equity Pause No. 18058 on the 10th 
day of March, 1807, enlarging the said testator’s directions, 
limited in his will, to invest the assets of his said estate* in 
good and legal securities under the laws of the State of Penn¬ 
sylvania, by which the court below decreed that said appellee 
is authorized, empowered, and directed to keep said trust 
funds invested in such securities as such appellee in its iris- 
<1om think fit and proper —thus taking said assets from the 
protection of the laws of the State of Pennsylvania, which 
limited their investment in certain specified securities and 
placing their investment in the hands of the appellee to in¬ 
vest as in its wisdom it think fit and proper. 

, I order of the court below, made 
January 18, 1018, in denying appellant’s motion for a rule 
to show cause, if any there be, in the cause at bar against 
the appellee why the said order of May 4, 1917, made in said 
Equity Pause No. 18058, of reference of said cause to the 
auditor, over the objection of the appellant and her exception 









thereto, should not be stayed until the further order of said 
court (T. R., 14-15). 

Third. The other questions involved in this appeal relate 
to the taking of large sums of money from the corpus of said 
estate, without an order of court, by the appellee under the 
guise of commissions, the charging of a large sum of money 
against the corpus of said estate as a loss made by said appel¬ 
lee in an alleged investment by it of the assets of said estate, 
and the further taking of a large sum of money under the 
guise of commissions from the corpus of said estate, being a 
part of the gains to said estate arising from certain specula¬ 
tions with the assets of said estate, by said appellee, and the 
further taking of other large sums of money from the corpus 
of said estate, l>eing secret, commissions charged borrowers of 
said assets, for lending them said assets, and for thus invest¬ 
ing said assets; also the violations of its trust by said appellee 
in holding 312 shares of the capital stock of the M., K. & T. 
K. R. Co.’s common stock and 30 second-mortgage bonds of 
said railroad company for more than twenty years, instead 
of selling same upon their receipt in March, 1897, and invest¬ 
ing same in one of the securities specified under the constitu¬ 
tion and statutes of the State of Pennsylvania. 

Of the propositions relating to these questions, which were 
presented to the court below three will now l>e urged on ap¬ 
peal namely: 

First. Jurisdiction .—The decree entered by the court be¬ 
low on the 19th day of March, 1897, in Equity Cause No. 
1K058, substituting the appellee trustee of said estate in the 
place of the trustee appointed by the orphans’ court of Phila¬ 
delphia County, State of Pennsylvania, was void alt initio —a 
inert' nullity—all proceedings had and orders made under 
said decree or based thereon are mere nullities, and the ap¬ 
pellee in obeying said decree and the orders based thereon 
is a trespasser—and the decree of the court below entered on 
the 3d day of May, 1918, in this cause at bar, dismissing the 
said original and supplemental bills (T. R., 26) based on said 
decree entered in said Equity Cause No. 18058, as stated in 
the opinion of the court below filed in this cause at bar (T. R., 
24), is likewise void. 

That said decree made on the 19th day of March, 1897, 
in said Equity Cause No. 18058, as well as the decree made 
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in the same cause on the 3d day of May, 1918, ratifying the 

fon-^ r . S rep< ? rt : and basec * on saici decree in Equity Cause No. 
I8O08, is likewise void. 

The court in its opinion filed in the case at bar (T R 9 4) 
states: *’ ' 


‘*The court has filed an opinion in the earlier suit 
overruling the exceptions and denying the motion to 
overrule the auditor’s report. If it has committed 
error in so doing the appellate tribunal will correct 
the error, and all the rights claimed by the plaintiff 
in the later suit (the cause at bar) will be conserved 
in the proceedings that would follow a reversal of the 
of the court in the earlier suit (Equity 18058) 

I his later proceeding (cause at bar), in the judgment 
°t court if allowed to proceed, would result in a 
\ exatious litigation and accomplish no more than can 
be accomplished in the earlier suit, and the defendants 
in the later suit ought not to be subjected to a need¬ 
less litigation” (T. R., 24-25). 


The appellant urges that if the said decree of March, 1897, 
in Equity Cause 18058, substituting appellee trustee, is void, 
which appellee contends it is, then finder the decisions of 
the Supreme Court hereafter cited, said decree of March 19, 
189/, in Equity Cause 18058, and the said decree in the same 
cause rendered on the 3d day of May, 1918, form no bar to 
the recovery sought in the cause at bar, even prior to a re- 
\ersal in opposition to them. The said decrees constituted 
no justification and conferred no right whatever upon the ap¬ 
pellee to intermeddle with the affairs of said estate and prac¬ 
tice the irauds upon it set forth in the appellant's original 
and supplemental bills. 

Second. Fraud in Law Practiced upon th-e Court. _That 

said Renjamin F. Rittinger, under his status of trustee, by 
virtue of a decree of said orphans’ couyt of Philadelphia 
County, State of Pennsylvania, however honest his intentions 
in filing his bill of complaint for substitution of trustee in 
said Equity Cause 18058, and his belief in his right so to 
do, no claim is made that he was not perfectly honest in so 
filing same—nevertheless practiced a fraud in law in so filing 
said bill and securing the substitution of the appellee, a 
District of Columbia Corporation, in his place and stead, and 
2p 
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in enlarging the powers of investment of the aaifts of said 
estate, in the hands of appellee in contravention tq the specific 
and limited securities described in the decedent's will by 
which said original trustee was bound and governed, in the 
duties of his trusteeship, and also bound and governed under 
the constitution and laws of the State of Pennsylvania. 

Third. Court below without Authority to Delegate Powers. 
—The court was without authority, over the objections of the 
appellant, to delegate its powers to a ministerial officer—the 
auditor—to try the charges of violations of trust and of 
fraud made by the appellant against the appellee and to 
decide the questions of law’ and fact raised thereby governing 
the questions of jurisdiction of the court below, and of the 
duties and liabilities of a substituted trustee to a cestui qne 
trust. 


Assignment and Specification of Errors. 

1. The court erred in denying the plaintiffs and appellant’s 
motion for an order to show cause, filed herein January 18, 
1018, why the order of May 4, 1917, filed in equity cause 
No. 18058, should not be stayed until the further order of 
this court (T. R., 15). 

2. The court erred in its final decree, entered herein May 
8, 1018, in denying the plaintiff’s and appellant’s motion 
to strike the defendant, the Washington Loan and Trust 
Company’s motion to dismiss the plaintiff’s original and sup¬ 
plemental bills filed herein (T. R., 2b). 

The court erred in granting the defendant, the Wash¬ 
ington Loan and Trust Company’s motion to dismiss the 
plaintiff’s and appellant’s original bill of complaint and sup¬ 
plemental bill tiled herein and in dismissing same (T. R., 
26). 

4. The court erred in rendering its final decree herein on 
the 3d day of May, 1018, in the absence of the plaintiff’s 
attorney, and without notice received by him, on plaintiff’s 
motion* filed herein April 17, 1018, that a decree be prepared 
and signed in accordance with the court’s written opinion, 
filed herein April 3, 1018 (T. R., 25-26). 
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o. The court erred in not granting the plaintiffs motion 
U> fix a supersedeas bond in the above cause, instead of a 
cost bond (T. R., 29, and opinion on pp. 31-32). 

9. The court erred in its said final decree of May 3d, in 
taxing the costs of the above-entitled cause against the plain¬ 
tiff* and appellant (T. R., 26). 

7. The court erred in rendering its decree of May 3d in 
favor of the defendant, the Washington . Loan and Trust 
Company (T. R., 26). 

8. The court erred in not rendering its decree in favor of 
the plaintiff* and appellant, Mary M. Harrison (T. R., 26). 


Points of Fact and of Law, and Argument in Respect to the 
Propositions or Questions Above Stated and to Which 
the Assignment of Error Relates. 

Point 1. 


It is a fundamental principle of American law that each 
of the resjKH'tive States of the Union has exclusive jurisdic¬ 
tion in the matter of pure probate of the estates of their re¬ 
spective citizens dying within their borders and leaving per¬ 
sonal and real property therein. The State of Pennsylvania 
is no exception to this law. The probate jurisdiction when 
determined is exclusive and administration granted bv virtue 
of it is entire. 


Byers vs. McAuley, 149 U. 8., 608. 

Farrell vs. O’Brien, 199 U. 8., 110. 

Ellis vs. Davis, 109 U. S., 485. 

Broderick’s Will, 21 Wall., 503. 

Roeca vs. Thompson, 223 U. 8., fPRt: 3 // 

Overby vs. Gordon, 177 U. S., 214, affirming s. c., 
13 App. D. C., 392, at pp. 408, 409. 

Lamar vs. Micou, 112 U. S., 469, 470. 

The Supreme Court held in the case of Lamar vs. Micou, 
112 U. S., 469-470: 
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“As a general rule the law of the domicile governs 
the status of a person, and the disposition and man¬ 
agement of his movable property. * * * The 

tendency of modern statutes and decisions is to defer 
to the law of domicile.' 7 


W henever the power to probate a will is given to a probate 
or surrogate s court, the decree of such court is final and 
conclusive, and not subject, except on an appeal to a higher 
court, to be questioned in any other court. Kiely vs. Me- 
Glynn, Broderick s Will, 21 Wall., 503; 22 1,. Ed., 599. 

An administrator appointed by a State court is an olliccr 
of that court: his possession of the decedent's property is the 
possession of that court: and as such it cannot be disturbed 
hv process issued out of a lederal court. 

livers vs. McAulcv. 149 V. S., 008, at pp. 015-016. 

It. is a rule of general application, that where property is 
in the actual possession of a court of competent jurisdiction, 
such possession cannot be disturbed by process issued out of 

anv other court. 

• • 

livers vs. McAulcv, 149 l . »S., 008, at p. 014. 

Overby vs. Gordon, 1 < < l . S.. 214, affirming 1*» App. 
1). C., 392, at pp. 408. 409. 

Baker, etc., vs. Eeclcs & Co., 242 1 . S., 394. 

A court of competent jurisdiction which has lirst taken 
actual or constructive possession of the res —the assets of an 
estate—has exclusive jurisdiction thereof, and the proceed¬ 
ings of a foreign court in reference to those of the tirst are 
to be treated as null and void. 

Overby vs. Gordon, 13 App. 9. 0., 392, at pp. 408, 
409. 

*•it ^ a maxim of the law that fraud vitiates everything; 
and it will vitiate ‘records and judicial proceedings as it 
may anything else, and render them null and void. 

Overby vs. Gordon, 13 App. D. C., 392, at p. 411. 

As jurisdiction is given by the law, the consent of the par¬ 
ties cannot confer the right to adjudicate upon any cause 
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which the law has withheld from the cognizance of the par¬ 
ticular court. 

Home Ins. Co. vs. Morse, 20 Wall., 445, at p. 451; 22 
L. Ed., 365. 


/ roceedinys void for want of jurisdiction cannot he cured 
Inj ratification or waiver. 


Laughton vs. Xadau (C. C.), 75 Fed., 789. 

Ok la. Oil Co. vs. Bartlett, 236 Fed., 488, at p. 494. 


A judgment of a State court must, under United States 
( onstitution, article 4, section 1, and the Act of Congress of 
May 26, 1790, he given the same effect in every other court 
as it receives in the court where rendered. Mills vs. Duryee, 
i (’ranch, 481 (3 L. Ed., 411), cited in about every Federal 
and State court. 

The Constitution and laws of the United States give a 
judgment or decree of one State the same legal effect in other 
States that it has in the State where rendered. 

Cheever vs. Wilson, 9 Wall./*/(L. Ed., 19, 604). 

( hew vs. Brumage, 13 Wall., 407 (20 L. Ed., 663), 
cited in Chcely vs. Clayton, 110 U. S., 7<V- 
Atherton vs. Atherton, 181 U. S., 164. 

Be is vs. Lawrence, 63 Cal., 137. 




'The reasons which preclude a court of equity from 
interfering with the appointment or removal of public 
officers of the Government from which the court de¬ 
rives its authority apply with increased force when 
the court is a court of the United States and the offi¬ 
cers in question are officers of a State.” 

In re Sawyer, 124 U. S., 200, at p. 220. 


“ H here a court has jurisdiction, it has a right to 
decide every question which occurs in the case; and 
whether its decision be correct or otherwise, its judg¬ 
ment, until reversed, is regarded as binding upon 
every other court. But, if it act without authority , 
its judgments and orders are regarded as nullities. 
They are not voidable, but simply void, and form no 
bar to a recovery sought, even prior to a reversal in 
opposition to them. They constitute no justification; 








and all persons concerned in executing such judg¬ 
ments or sentences arc considered in law as tres- 

I passers. 

Elliott vs. Piersol, 1 Pet. (U. 8.), 328, at p. 

340. 

That the alwwe excerpt i.s wel 1-settied law i.s established 
by the following decisions of the same court, which quote 
same and follow it: 

Doolar vs. ('arr, 125 U. 8., 618, at p. 627. 

In re Sawyer, 124 U. 8., 200, at p. 220. 

Williamson rs. Berry, 8 How. (U. 8.), 40«i ? p. 541. 

Wilcox rs. Jackson, 13 Pet. (I . 8.), 408, at p. 511. 

Thompson rs. II hitman, 18 AY all., 4<x, at p. 46*. 

Hickey rs. Stewart. 3 How. (U. 8.), 750, at p. 762; 
also by the U. 8. Circuit Court of Appeals in Bing¬ 
ham rs. Oceanic' Steam Xarigation Co., 205 led., 
857, at p. 860. 

John Estate rs. Brown, 201 led., 224, at p. 24<. 

Myra t'lnrk Cains rs. Ilennin, 24 How. (I . 8.), •>•>-. 

The said Benjamin F. Bittinger, haring a personal trust 
reposed in him, as testamentary trustee, the decree substi¬ 
tuting the Washington Loan & Trust Company did not, and 
could not, repose the same personal trust as did the decedent, 
and could only make such decree to be a continuing decree, 
and not final, that the said Washington Loan Trust Com¬ 
pany should report and make its account to said court. Har¬ 
ing failed to do so, but simply appointed the said company 
trustee, if said decree can be conceived to be a valid decree 
under the fundamental principles of constitutional and in¬ 
ternational law, it was a final decree. Therefore the filing 
of an interlocutory petition in said cause, praying for the 
allowance of fees and asking for a reference to the auditor, 
gare the court no jurisdiction in that cause. 

It is the practice in Pennsylvania for testamentary trustees 
to file triennial accounts, and when the estate is large it is 
thought advisable to file annual accounts, and an account is 
uniformly required on the severance of trust relations. 

Hawkins on Orphans’ Court Principles and Practice 
under Pennsylvania Laws, p. 392. 


hile under the laws of Pennsylvania it is discretionary 
with the orphans’ court to appoint a non-resident individual 
trustee under bond within its jurisdiction, it cannot appoint 
a non-resident trust company trustee unless that trust com¬ 
pany has complied with the laws of the State of Pennsyl¬ 
vania permitting it to transact business within that State. 
Hence, if the court of the decedent’s domicile could not ap¬ 
point a non-resident trust company not qualified by State 
laws to transact business in that State, manifestly the Su¬ 
preme (ourt of the District of Columbia could not appoint 
the Washington Loan & Trust Co. trustee to transact business 
within the State of Pennsylvania, said company being cre¬ 
ated by act of Congress to transact business within the Dis¬ 
trict of Columbia, not in the State of Pennsylvania. Said 
company has not qualified under the laws of said State to 
transact business therein. 

“A trustee who removes assets from the jurisdiction 
of the Pennsylvania orphans’ court of Philadelphia 
violates rule 1(1 of that court, and if he keeps them in 
another jurisdiction lie does so at his own risk.” 

Sharswood’s Estate, 23 Pa. District Reports 
(1014), p. 127. 1 

When the distributee’s interest is limited, e. g., life estate 
in jiersonal assets, which requires the interposition of a trust, 
prolongation of jurisdiction of the orphans court is neces¬ 
sary to complete the settlement of decedent's estate. 

Hawkins on Pennsylvania Orphans’ Court Principles 
and Practice (1014), p. 351. 

Point 2. 

„ * 

1 lie court cannot of its own motion, or upon tlio request 
of one party, abdicate its duty to determine by its own judg¬ 
ment the controversy presented, and devolve that duty upon 
any of its officers. 

Kimberly vs. Arms, 129 U. S., 512, 524; 32 L. Ed., 
764, 768. Excerpt set forth in Easton vs. Ralston, 
32 App. 1). C., 12, at pp. 18 and 19. 
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Point 3. 

The constitution and laws of the State of Pennsylvania 
provide for the exclusive jurisdiction of the probate courts 
within the State of all cases similar to that of Edmund C. 
Bittinger estate. In addition thereto, the said State consti¬ 
tution and laws forbid investment of trust funds in any stock 
or bonds of private corporations, said provision of the const i- 
1 tit ion and laws reading as follows: 

‘•The constitution of the State of Pennsylvania, 
Article 3, Section 22 (Article 3, Section <>9, New Con¬ 
stitution), provides: ’ 

“ ‘No act of the General Assembly shall authorize 
the investment of trust funds by executors, adminis¬ 
trators, guardians, or other trustees, in the bonds or 
stock of any private corporation, and such acts now 
existing are avoided, saving investments heretofore 
made.* 

“Brightly’s Purdon’s Digest of the Statute Law 
of the State of Pennsylvania from the Year 
1700 to 1804, vol. ' 1, p. 35. Hawkins, 
Orphans' Court, pp. 380-381. 


“The laws of the State of Pennsylvania exclusively 
governed the investment of the assets of the said 
estate, and these laws provided as follows: 

“ ‘It shall be lawful for the court, upon due proof, 
to make an order directing the investment of such 
moneys in the stock or public debt of the United 
States, or in the public debt of this Commonwealth, 
or in the public debt of the city of Philadelphia, on 
real securities, at such prices, or in such rates of in¬ 
terest and terms of payment respectively as the court 
shall think tit; and in case the said moneys shall he 
invested conformably to such directions, the said ex¬ 
ecutor, administrator, guardian, or trustee, shall he 
exempted from all liability for loss on the same in like 
manner as if such investments had been made in pur¬ 
suance of directions in the will or other investment 
creating the trust; Prorided, that nothing shall au¬ 
thorize the court to make an order contrary to the 
direction contained in any will or other instrument, 
in regard to the investment of such moneys/ ” 

Brightlv's Purdon’s Digest. 1885-1893, 11th 
Ed., Section 101, p. 527. 
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It is apparent that the State of Pennsylvania had exclusive 
jurisdiction to probate the will of Edmund C. Bittinger to 
appoint Benjamin F. Bittinger testamentary trustee of said 
estate, and to hold its said personal property in custodia legis; 
it follows that the decree of the Supreme Court of the District 
of Columbia, in Equity Cause No. 18058, substituting the 
\\ ash ington Loan & Trust Company trustee of said estate, is 
a mere nullity—void—and therefore under the decision of 
the Supreme Court of the United States in Elliott vs. Peirsol 
et. (U. S.), 328, at p. 340, said decree forms no bar to a 
reco\ery sought by appellant’s original and supplemental 
bills, even prior to a reversal in opposition to said void decree. 

No court can sanction a violation of a trust. 

Paup vs. Drew, 10 How.' (U. S.), 218, at p. 222. 

That the taking of a five per cent (5%) commission on 
?lo,300, amounting to $765, on June 19, 1899, by the 
appellee from the said estate, was in absolute disregard of the 
laws of the State of Pennsylvania, if not in contempt of the 
orphans’ court of the city and county of Philadelphia, in that 
said sum was in custodia legis of that court. Further, under 
(he laws of the State of Pennsylvania, the said trust being for 
life, no commissions are allowed until the end of the trust. 

Penn.-Gaskell’s Estate (No. 1). 208 Pa., 342, at p 
344. v 

1 Bosler’s Estate, 161 Pa„ 457. 

Further, under the laws of the State of Pennsylvania 
double commissions are not allowed to the same person who 
tilled thfi same positiop as executor and trustee. The said 
Benjamin F. Bittinger having drawn the full amount for 
services in his dual capacity as executor and trustee, the ap- 
jiellee should have looked to him for its share of said com¬ 
mission, if it can be conceived that its appointment by the 
District of Columbia court was a valid one, and, further, be¬ 
cause of the aforesaid unfaithfulness of said trustee, it is not 
entitled to any commission whatever under the laws of the 
State of Pennsylvania. 

Fellows vs. Loomis, 204 Pa., 227, No. 2. 

See an admirable analysis of case in Am. note to Rob¬ 
inson vs. Pett, 2 I.ead..Cas. Eq. (4th Ed.), 638, 549. 

3p 


18 ; 


See also P. & L. Dig., 38850. 

Compensation may be forfeited by misconduct of trus¬ 
tee; Hanna vs. Clark, 204 Pa., 145, No. 1; 22 P. & 

L. Dig., 38850. 

Hawkins’ Pa. Orphans’ Court Practice, sec. 136, p. 

144; also p. 145, sec. 138. 

In taking the sum of $339.78 as part of the gain in the 
speculative or so-called investment by the said substituted 
trustee in the Metropolitan R. R. bonds and stock was also in 
absolute disregard to the constitution and laws of the State 
of Pennsylvania, and in addition thereto was in absolute dis¬ 
regard to the general law governing trustees throughout the 
United States. That this is so is established by the decision 
of the Supreme Court of the State of Pennsylvania in the case 
of Callaghan vs. Hall, 1 S. & R., 244, which quotes the lead¬ 
ing case of the Supreme Court of the United States: 

•‘The general rule of equity, as stated by Judge 
Story in Oliver vs. Piatt, 3 How. (U. S.), 333, is that 
the gain made by the trustee by wrongful application 
of the trust fund shall go to the cestui que trust, and 
all the losses shall be borne by the trustee.” 

See also Taylor vs. Benham, 5 How. (U. S.), 

233, at p. 273. 

U. S. vs. Carter, 217 U. S., 286; 9 L. R. A., 

794, note. 

Wiley’s Ap., 8 W. & S., 244. 

Everett’s Estate, 2 Pars. Eq. Cas., 195, and 
Robinett’s Appeal, 12 C., 174. 

That the speculation or so-called investment by the ap¬ 
pellee in the said Columbia R. R. Co.’s bonds was wholly in 
disregard of the constitution and laws of the State of Penn- \ 

svlvania and decisions of its highest court. The charge of 

w 

a loss of $985 against the corpus of said estate was not 
only in violation of the laws of the State of Pennsylvania, 
hut against the general laws governing trustees. 

It is considered a settled law in Pennsylvania that a 
guardian or other trustee, unless authorized by the deed of 
trust, cannot make an investment in the stock of any in¬ 
corporated company at the risk of the ward or cestui que 
trust. Worrell’s Appeal, 23 Pa. St., 44; Comm. vs. McCon¬ 
nell. 226 Pa., 244. While the measure of care required of a 


fiduciary, said Judge Penrose in Barker’s Estate, 159 Pa., 
ol8, is in general that which a man of ordinary prudence 
exercises in the management of his own affairs, a much more 
restricted rule governs in the case of investments, especiallv 
it would seem in Pennsylvania, where even an act of the 
legislature is not permitted to authorize the investment of 
trust funds in the bonds or stock of private corporations. 
1 hat he has acted with perfect good faith, and that sagacious 
capitalists, dealing with their own moneys, have bought the 
same securities is immaterial. In Pennsylvania, a constitu¬ 
tional prohibition against legislation authorizing investment 
by executor, administrator, guardian, or other trustee, prac¬ 
tically restricts investments to United States, State, munici¬ 
pal, and real securities. Twaddell’s Ap., 5 Pa., 15. 

Commonwealth vs. McConnell, 226 Pa., 244. 

A trustee should call in improper securities, although the 
creator of the trust himself considered the securities to be a 
sufficient investment. 

Bohlen’s Estate, 75 Pa., 609; 9 Phila., 529; 29 L 1 
108. 


ARGUMENT. 

The following facts are apparent on the face of the record 
m this cause, namely: (a) That the appellee has not answered 
the serious charges of fraud practiced upon the appellant and 
the gross violations of its assumed trusteeship of said estate 
set forth in the said original and supplemental bills; further, 
that the appellee has not answered the same charges set 
iorlli in appellant’s answer in the nature of a petition for 
relief bled May 4, 1917, opposing a reference of said Equity 
Cause 18058 to the auditor, and that api>ellee escaped answer¬ 
ing same by securing an order for said reference over the 
objection of the appellant, who was allowed an exception on 
the record to said order. That no answer whatever has been 
made by said appellee to said charges—in fact, the taking 
of the several large sums of money and losses charged to the 
corpus of said estate by appellee on its alleged investments— 
are all set forth in the annual report of said appellee filed 
May 1, 1917, in said Equity Cause No. 18058. This said 
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report corroborates the said charges of appellants. ( b) It is 

also manifest that the court below could not, upon the request 
of appellee, abdicate its duty to determine by its own judg¬ 
ment the controversy presented and devolve that duty upon 
the auditor, over the objection of appellant, (c) lhat said 
appellee s said report and petition to ratify its said acts in 
taking said moneys were interlocutory, not final; that the 
appellee insists upon remaining the trustee of said estate over 
the objection of the appellant, who does not desire to have 
any further dealings with said appellee; that appellee is re¬ 
sisting the appellant’s endeavors to remove its said trustee¬ 
ship, and is piling up court costs, court stenographer’s bills, 
and costs on appeal in said Equity Cause 18058, when ap¬ 
pellee know’s, and is charged w’ith knowledge, that the decree 
in said cause appointing it substitute trustee and enlarging 
the terms of said will in regard to investing the assets of said 
estate is void, and that its possession of said estate is wholly 
without authority in law*. 

All the questions involved in this case are fundamental. 
They have been decided time and again by the courts ot 
Pennsylvania and by the Supreme Court of the United States. 
The mere statement of facts constitutes the answer to the 
questions raised. .It only remains to add that The office of 
a trustee is important to the community at large; frequently 
most so to those least able to take care of themselves. It is one 
of confidence. The law regards the incumbent with jealous 
scrutiny, and frowns sternly at the slightest attempt to per¬ 
vert his powers and duties for his own benefit. Railroad 
Co. vs. Durant, 95 V. S., 576, 579. “If there is anywhere 
the slightest evidence of fraud or unfaithfulness, their con¬ 
duct w’ould be carefully scrutinized. The acts of trustees, 
when personally interested, should always be open and fair. 
Slight circumstances will sometimes be considered sufficient, 
proof of wrong to justify setting aside what has been done.” 

Shaw iv*. It. It. Co., 100 1 . S., bOo, <>!•». 


Respectfully submitted, 

GEORGE F. CURTIS, 
Attorney for Mary M. Harrison. 
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BRIEF FOR APPELLEE. 


Statement of the Case. 

This is an appeal from a decree of the Supreme Court 
of the District of Columbia dismissing a Bill in Equity filed 
January 4, 1918, to vacate and invalidate a decree of the 
Supreme Court of the District of Columbia entered March 
19. 1897. in Equity Cause No. 18058 whereby the.ap- 
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pellee was substituted trustee of the personal estate of Ed¬ 
mund C. Bittinger in the place of the trustee appointed un¬ 
der his will. The Bill in Equity in the instant case, not¬ 
withstanding it seeks to invalidate a decree in another case 
and constantly refers to evidence, proceedings and material 
exhibits therein, is so inartificially drawn, is so indefinite and 
ambiguous in its language and so repeatedly fails to incor¬ 
porate even a digest of the papers to which it makes refer¬ 
ence that it is almost impossible to state the facts wholly 
by a reference to the present record. Appellee realizes the 
necessity of stating the case based upon the facts as appear 
in the instant proceedings and every effort will be made to 
so do. 

Edmund C. Bittinger died in Philadelphia on August 2, 
1889, leaving a last will and testament and a codicil thereto, 
whereby the residue of his estate, consisting of personal 
property, viz.: stocks, bonds, etc., was left to several per¬ 
sons named therein, one of whom was Benjamin F. 
Bittinger, in trust to invest the same and pay the in¬ 
come to his sister, Margaret B. Jacobs, for life, and after 
her death pay the income to his sister, Mrs. Daniel O. Mun¬ 
son and her daughter, Mary Jasper Munson, for life, and 
after their death to his brother, M. H. Bittinger, and his 
wife and their daughters, Helen and Jennie Bittinger for 
life, and upon the death of the survivor of them, the prin¬ 
cipal of said residue was bequeathed to the widow of 
Charles Bittinger. and her son Charles absolutely. The sev¬ 
eral persons made trustees by said will were also named 
as executors. Said will and codicil were duly ad¬ 
mitted to probate and record in the Orphan’s Court of 
Philadelphia County, Pennsylvania, on the 14th day of 
August in the year 1889 and letters testamentary were 
granted by said Court to Benjamin F. Bittinger, all of the 
other parties named as executors having duly renounced. 
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in 1897 said Benjamin F. Bittinger, a resident of the 
District of Columbia, having continued to act under said 
will as the trustee of said estate and the same consisting 
of personal property, filed a Bill in Equity in the Supreme 
Court of the District of Columbia, it being No. 18058. 
against all the beneficiaries under said will, some of whom^ 
including the appellant, resided in the District of Columbia. 
In said Bill in Equity he prayed for an accounting of said 
estate and that he be discharged as trustee under said will 
and a trustee substituted in his place. The appellant admits 
that, as a party to said suit, she consented that a trustee be 
substituted in the place of Benjamin F. Bittinger, but says 
that she did not consent to having the appellee substituted 
as trustee. On the 19th day of March, 1897, the Supreme 
Court of the District of Columbia in said Equity Cause in¬ 
stituted by Benjamin F. Bittinger substituted The Wash¬ 
ington Loan and Trust Company as trustee of the said per¬ 
sonal estate of the said Edmund C. Bittinger. From 1897 
said substituted trustee collected the income, invested and 
reinvested the estate, etc., and paid the income over to Mar¬ 
garet B. Jacobs until her death in April, 1914, after which 
Mrs. D. O. Munson having died, it continued to pay the 
income to her daughter, Mary Jasper Harrison, nee Mun¬ 
son, who is the appellant and who accepted and received the 
same from the appellee. The appellee, as trustee, filed its 
annual reports in the Supreme Court of the District of 
Columbia. In the spring of 1917, the Supreme Court of 
the District of Columbia in said Equity Cause No. 18058, 
on the petition of the Trust Company, referred its accounts 
as trustee of the estate of Edmund C. Bittinger to the au¬ 
ditor to state the same to which reference the appellant says 
she excepted on the ground the Court was without jurisdic¬ 
tion to refer to the auditor controverted questions of law 
and fact. 
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On January 4, 1918, after testimony had been taken be¬ 
fore the auditor and he was about to state the account, the 
appellant, the said Mary J. Harrison, instituted a new and 
independent suit by filing this Bill in Equity in the Supreme 
Court of the District of Columbia and sought to have that 
Court declare void the decree made by it over twenty years 
before in said Equity Cause No. 18058, whereby the defen¬ 
dant, The W ashington Loan and Trust Company, had been 
substituted trustee of the estate of Edmund C. Bittinger. 
Said new suit was l>ased upon the contention that the said 
Benjamin F. Bittinger had qualified as executor in Pennsyl¬ 
vania and therefore District of Columbia Courts had no 
jurisdiction to substitute a trustee for him. The bill in 
said new suit also contains various allegations of negligence 
and mismanagement of said estate by said substituted trus¬ 
tee, and a supplemental bill was filed augmenting the same. 
None of these allegations is material in the consideration 
of this appeal. The defendant, The Washington Loan and 
Trust Company, moved to dismiss said bill, first, because 
it appeared from its allegations that the Supreme Court of 
the District of Columbia had assumed jurisdiction in an¬ 
other and independent cause, viz.: Equity Cause No. 18.058, 
of the subject-matter of this suit and had thereby acquired 
and retained full jurisdiction to administer the said trust; 
secondly, localise the object and effect of this suit is to pro¬ 
duce a multiplicity of actions; thirdly and fourthly, because 
the plaintiff in the present suit is estopped to question the 
jurisdiction of the Court in the first suit; fifthly and sixthly, 
because the bill in this suit is indefinite, ambiguous, prolix 
and redundant; seventhly, because the bill does not state a 
good cause of action: and for other reasons. Upon a hear¬ 
ing, the Court granted the motion to dismiss and filed an 
opinion which stated: 
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“It is enough to say that in the opinion of the Court 
no questions are raised by these bills that were not 
properly before the Court in Equity Cause No. 18058, 
referred to above. If the contentions made in the last 
mentioned case on behalf of the plaintiff are sound, she 
will secure the result sought to be obtained in the later 
suit. The Court has filed an opinion in the earlier suit 
overruling the exceptions and denying the motion to 
overrule the auditor’s report. If it has committed er¬ 
ror in so doing, the apellate tribunal will correct the 
error, and all of the rights claimed by the plaintiff in 
the later suit will be conserved in the proceedings that 
would follow a reversal of the action of the Court in 
the earlier suit. This later proceeding in the judgment 
of the Court if allowed to proceed, would result in a 
vexatious litigation and accomplish no more than can 
be accomplished in the earlier suit, and the defendants 
in the later suit ought not to be subjected to a needless 
litigation. 

“This Court, in its opinion filed in the earlier suit, 
has stated at length the consideration which influenced 
it to the conclusion there reached, which substantially 
disposes of the issues attempted to be raised in the later 
suit/’ 

From the order dismissing said bill the plaintiff prose¬ 
cuted this appeal. 

ARGUMENT. 

Point One. 

The Supreme Court of the District of Columbia Had Juris¬ 
diction in the Prior Cause to Substitute a Trustee. 

The appellant’s contention that the Supreme Court of the 
District of Columbia did not possess jurisdiction in Equity 
Cause 18058 to substitute a trustee in the place of Benjamin 
F. Bittinger for the personal estate of Edmund C. Bittinger 
depends entirely upon his erroneous conception that Ben- 






jamin F. Bittinger was either acting as an executor or as a 
court trusetee appointed by the Courts of Pennsylvania and 
not as a testamentary trustee. It is perfectly apparent from 
the extract of the will of Edmund C. Bittinger, made a part 
of the Bill in Equity in this case, that all the rights acquired 
by the appellant in the residue of the estate of Edmund C. 
Bittinger are based upon the express language of the will 
making Benjamin F. Bittinger trustee for her and various 
other parties. Benjamin F. Bittinger, a resident of the 
District of Columbia and a testamentary trustee of personal 
property in his possession in said District, filed in the Courts 
of said District a Bill in Equity making all of the parties 
in interest, including the appellant, parties to the suit. The 
appellant appeared and consented to the Supreme Court of 
the District of Columbia appointing a trustee in the place of 
Benjamin F. Bittinger. The Court had jurisdiction both 
of the subject-matter and of the parties. 

“The demurrer seems to have been sustained upon 
the ground that as the defendant Herbert is an executor 
appointed by the Court of Fairfax County, Virginia, 
where the will was admitted to probate, he can not be 
sued as such and brought to an accounting in this 
Court, simply because he may be found in this juris¬ 
diction. It is an established principle of law r that an 
executor or administrator can not be sued in another 
jurisdiction than that in which the administration of 
the estate is depending for an accounting, or for acts 
involving the administration of the estate, or the assets 
thereof in his hands as such executor or administrator. 
Vaughn vs. Northup, 15 Pet., 1; Bateman vs. Plumb, 
ante, p. 156. 

“But this is not a suit for the settlement of the estate. 
There is no controversy as regards the executor’s ac¬ 
count. There does not appear to be any question of the 
right of any creditor. Some sixteen years had elapsed 
since the probate of the will. From the statement of 
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Point Two. 

The A ^ eIla,,t « Estopped to Question the Jurisdiction, of 

the Court. 

The appellant, who is the only party in interest question- 
, g „ , e Jurisdiction of the Supreme Court of the District 
of Columbia in Equity Cause No. 18058, appeared in said 
cause and consented that that Court substitute a trustee 
About seventeen years elapsed during which the substituted 
trustee paid the income to her mother and after her mother’s 














death for about three years she received the income from 
said substituted trustee. It is too late now for her to ques¬ 
tion the jurisdiction of the Court by simply stating that she 
did not consent to the substitution of the specific trustee 
named by the Court but only gave a general consent. She 
is estopped to question the jurisdiction of the Court. 

Point Three. 

The Question of Jurisdiction Can Properly be Raised in 

Equity Cause No. 18058 . 

Courts of Equity endeavor to prevent a multiplicity 
of suits and do not encourage needless litigation. As is 
pointed out in the opinion of the Judge below, all the ques¬ 
tions raised by the appellant can properly be raised in Equity 
Suit No. 18058 and the only result of this suit can be to add 
to the expense and trouble of litigation. 

It is respectfully submitted that the decree of the Court 
below should be affirmed. 

Arthur Peter, 
Attorney for Appellee. 
















